Hamm v. Weyauwega Milk Products, Inc., 332 F.3d 1058, 
1066-68 (7th Cir. 2003)  (Posner, J., concurring)
“Support for the premise that Ann Hopkins “had been denied promotion because she was a woman was that her male superiors hadn't liked her failure to conform to their expectations regarding feminine dress and deportment. [citation].  That was indeed a reason to suspect that the firm discriminated against women.”  Hamm v. Weyauwega Milk Products, Inc., 332 F.3d 1058, 1066-67 (7th Cir. 2003)  (Posner, J., concurring)

However, in an employer in an all male workplace “discriminates against effeminate men, there is no discrimination against men, just against a subclass of men. They are discriminated against not because they are men, but because they are effeminate.” Id. at 1067

“Sex stereotyping” should not be regarded as a form of sex discrimination, though it will sometimes, as in the Hopkins case, be evidence of sex discrimination. . . . [I]f a fire department refused to hire mannish women to be firefighters, this would be evidence that it was discriminating against women, because mannish women are more likely than stereotypically feminine women to meet the demanding physical criteria for a firefighter.”  Id. at 1068

Oiler v. Winn-Dixie, Inc., 2002 WL 31098541,  *1 (E.D. La. 2002)

The court granted summary judgment for the employer against an employee who cross-dressed while not on company time.  The court distinguished Price-Waterhouse because here the employee “disguised himself as a person of a different sex and presented himself as a female for stress relief and to express his gender identity.”  Oiler at *5; see also id. at *6 (Hopkins “never pretended to be a man or adopted a masculine persona . . . This is a matter of a person of one sex assuming the role of a person of the opposite sex.”)

Etsitty v. Utah Transit Auth., 2005 WL 1505610 *5 (D. Utah 2005), aff’d on other grounds, 502 F.3d 1215 (10th Cir. 1007)

The trial court granted summary judgment against a transwoman.  “There is a huge difference between a woman who does not behave as femininely as her employer thinks she should, and a man who is attempting to change his sex and appearance to be a woman. Such drastic action cannot be fairly characterized as a mere failure to conform to stereotypes.”  Etsitty v. Utah Transit Auth., 2005 WL 1505610 *5 (D. Utah 2005), aff’d on other grounds, 502 F.3d 1215 (10th Cir. 1007)

“In fact, if something as drastic as a man's attempt to dress and appear as a woman is simply a failure to conform to the male stereotype, and nothing more, then there is no social custom or practice associated with a particular sex that is not a stereotype. And if that is the case, then any male employee could dress as a woman, appear and act as a woman, and use the women's restrooms, showers and locker rooms, and any attempt by the employer to prohibit such behavior would constitute sex stereotyping in violation of Title VII. Price Waterhouse did not go that far.”  Id.

Prowel v. Wise Business Forms, Inc., 2007 WL 2702664 (W.D. Pa. 2007)

In Prowel v. Wise Business Forms, Inc., 2007 WL 2702664 (W.D. Pa. 2007), the court granted summary judgment against a plaintiff who was subjected to many anti-gay comments, but also comments concerning his masculinity:  “Did you see what Rosebud was wearing”, “Did you see Rosebud sitting there with his legs crossed, filing his nails” and “Look at the way he walks”; colleagues also called plaintiff “Princess” and left not only KY lubricant, but also a pink feathered on his work station.  Id. at *1.

The Court granted summary judgment, not only because it deemed the case to be about sexual orientation discrimination, but also because plaintiff did not fall within the court’s view of the scope of Price-Waterhouse:  “Moreover, the Supreme Court emphasized that the ultimate inquiry was whether Hopkins did not become a partner because she was a woman.  There is no evidence in this record to infer that males are treated differently than females at Wise. A comparison between Prowel and a woman who exhibited typical feminine traits would not suffice. The more analytically precise method to establish that Prowel's gender, rather than his sexual orientation, was the cause of the discrimination is to show that a lesbian woman who exhibited unusually masculine behaviors would not have been subject to harassment.”  Id. at *5.   

