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As with all matters, analysis of an issue relating to a lesbian, gay, bisexual, or transgender elder requires an understanding of what laws govern that issue.  However, given the unique nature of governmental programs for the elderly, there are several areas where both the federal and the state law work together to govern a particular issue.  Outside of general discrimination types of matters, the main difference in treatment between LGBT and non-LGBT folks in the elder law area hinges on marital status.
At this point, all programs that are purely federally governed will apply rules relating to a single person to any LGBT person unless the person legally married someone who was the opposite gender at the time of the marriage.  
Any issue that is jointly governed by state laws or purely governed by state laws may or may not provide additional rights and protections to an LBGT person depending on the state laws and the status of the marriage, if any, in that state.
Purely Federal – LGBT always treated as a single person:

IRS – LTC premium deduction, LTC or caregiver costs,

Veterans Administration (Aid and Attendant Benefit, life insurance, pension)

Social Security benefits


Pensions governed by ERISA


Medicare

Joint Federal and State – Marriage may be recognized to the extent the state recognizes the marriage and state supplements the basic program required to be administered by the Federal regulations:


Medicaid


Nursing Home (skilled nursing facility) regulation

Purely State – If marriage is recognized by the state of residence, then all benefits conferred on married couples should apply.  Also, any state anti-discrimination protection based on sexual orientation or gender identity would also apply to LGBT elders.  

State employee retirement benefits (outside of ERISA)


Welfare programs that are provided at the discretion of the state


Examples in Michigan – State Disability Benefit, Home Help Program, increase in the amount a nursing home resident can keep from their monthly income

Preferences for fiduciary appointments such as guardian, conservator, personal representative and authority for burial.


Licensing regulations for LTC facilities that are not nursing homes (adult foster care, assisted living & homes for the aged)

The Practical effect

Medicaid Scenario:


The Medicaid laws for long term care benefits are set out in Federal law.  The states must comport with those laws by administering Federal funds to meet the minimum programs outlined.  However, the states have the right to provide additional programs or increase benefit limits using state dollars.  The Federal law has provisions called “spousal impoverishment rules” that allow for a couple to divide their assets so that assets are not all depleted by the cost of care for the first person who needs care.  The home of the couple, regardless of whose name is on the house, is an exempt asset and does not need to be sold as long as one of the two in the married couple lives in the home or is temporarily out of the home for care purposes.

Here is one example of how this can affect a couple.  In this fact pattern a married heterosexual couple owns a home that is titled in the wife’s name alone.  She goes into the nursing home and applies for Medicaid.  The husband decides that he needs to move to be closer to one of their children.  He sells the home using a power of attorney given him by his wife, and buys a home of equal value in another city and titles it in his own name.  The new residence is still an exempt asset, as it is the residence of one of the two spouses.

Same fact pattern, but a legally married lesbian couple (marriage in Massachusetts) living in Michigan.  The house is in the name of Jane and is the residence of Jane and Betty.  Jane and Betty have been together 35 years and have jointly paid the mortgage, taxes, insurance and maintenance.  Jane goes into a nursing home.  Betty uses the power of attorney given by Jane to sell the property and buy a condominium for the same price and titles it in her own name.  The sale value of the home is now an available asset for Jane’s care and must be spent down to $2,000 before she would re-qualify for Medicaid.  The Medicaid agency would also take the position that the assets generated by the sale were gifted or divested to Betty and would impose a divestment penalty period, during which Jane would be ineligible for Medicaid.  Since the proceeds were tied up in the new condominium, there would be no funds to pay the nursing home bill.  The nursing home, in response to an unpaid bill for services, would likely bring a lawsuit against Betty for breach of fiduciary duties resulting in civil and potentially criminal sanctions against Betty.

Same fact pattern, but legally married lesbian couple, married in Massachusetts and living in Massachusetts.  The same Federal laws would apply as above – but, the state would have the option of providing additional funding to create programs over and over those mandated by the Federal laws to provide the same benefits and protections offered under the spousal impoverishment laws to LGBT folks whose marriages are not recognized by the Federal government.  If you are advising clients in a state where equal marriage rights are offered, you would need to check with the Medicaid agency to see what accommodations are being arranged, and perhaps have to advocate for implementing benefits on behalf of your clients.

Guardianship and Conservatorship Scenario:


A married heterosexual couple have a car accident.  They have no powers of attorney in place to address period of incapacity.  The wife has only minor injuries, but the husband suffers severe trauma and is hospitalized and on a ventilator.  Decisions need to be made about whether or not to continue his care on life support.  Someone needs authority to access his 401k plan to allow for the support of the family and payment of medical bills.  Wife petitions the probate court and has priority under the state statute to serve as his guardian and conservator and is granted the authority necessary to manage all decisions.


Same scenario, but the accident involves a gay couple.  The Carl is unhurt, but David is on life support.  David’s parents are deceased, and his closest living relative is his brother whom he has not spoken with in 20 years.  Carl petitions the court for guardianship and conservatorship and is required by law to serve the petitions on David’s next of kin.  Brother gets the petition and contests Carl being appointed.  Court appoints brother, and brother then become fiduciary over ½ of all of the couple’s joint assets, including their home, directs the doctors to ban Carl from visiting David.  Requests that life support continue, in spite of Carl’s repeated statements that it would be against David’s wishes, and moves David back to Louisiana where brother lives.

In states that recognize the marriage between Carl and David, they would have equal priority as a legal spouse.

