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Human Rights Campaign estimates that there are over 3 million same-sex households in the United States. What is the landscape for advising these families:

Federal government will not recognize same-sex marriages, civil unions or similar relationships pursuant to the Defense of Marriage Act, known as DOMA, signed by President Bill Clinton.  

28 USC 1738C says:  "No State . . . shall be required to give effect to any public act, record, or judicial proceeding of any other State . . . respecting a relationship between persons of the same sex that is treated as a marriage under the laws of such other State . . . or a right or claim arising from such a relationship.."  

It will probably be some time before substantial legal challenge is mounted t overturn this law.  National lesbian and gay legal groups’ strategy calls for significant number of states where such marriages are legal to create climate for change.  Movement for change could be driven by large national corporations and similar entities rather than l/g/b/t groups.

Great opportunity for a niche practice --

1)
need to document relationship

2)
help clients through minefield of contradictory laws 

3)
joint representation issues – full disclosure, right to independent counsel at any time, confidentiality, attorney client privilege, conflict waivers

When advising same-sex couples:

1)
Make sure of status

2)
Will  --    multiple, sequential documents to minimize   chances of successful will contest, as defeat of one document revives earlier one

3)
Children  – check adoption orders, medical powers of attorney, international travel

4)
Beneficiary designations – have them re- executed, limited rollovers allowed, vehicle for charitable giving

5)
Check deeds and other documents of title –

is tenants by entirety available, does it raise gift tax issues

6)
Prenuptial agreements; relationship agreements, need for separate counsel, full disclosure of assets and liabilities, use of tax return, unconscionable at time of execution or enforcement, lead  time before actual ceremony

7)
Popularity of charitable remainder trusts to benefit partner and then to go to charity  – substantial tax savings

8)
Use of marriage as an asset protection tool

9)
 Need for life insurance– need for insurance coverage because there are no social security benefits, marital deduction, limited IRA rollover, no wrongful death compensation

10)
Transgender issues –do not always cross state lines, does it invalidate marriage?

MYTHS AND TRUTHS

MYTHS –

a)
People in same-sex relationships need to obtain more documents than heterosexuals to protect themselves

b)
Put your partner’s name on all assets as means of protection - gifting issues, presumptions at death by taxing authorities for jtwros

c)
Avoid probate

d)
State statutes will protect you

e)
Will contests

f)
You need a revocable living trust- cumbersome, retitle all assets, still need a will, no tax savings, cost

g)
A domestic partnership is not worth it

h)
Will covers all issues

TRUTHS –

a)
Serious disadvantages – no automatic right to inheritance, no marital share, no marital deduction

b)
Need will and powers of attorney

c)
Estate planning fulfills value judgments regarding disposition and control of assets and raising of children

d)
Ever evolving status of law

E)
Rights stop at border

Necessary documents:

a)
Will - issues as to execution, online and cheap options, handwritten wills, co-ordination with other documents which control property (beneficiary designations)

b)
Durable business power of attorney – assets to be used for partner as well, partner has first right to be conservator or guardian, durable v. springing, description of how agent is to use money, list years and actual forms for tax returns, social security number, borrowing, gifts and disclaimers, other jurisdictions, compensation, how many copies

c)
Proxy directive for health care – access to medical records and right to disclose, first priority visitation, ability to admit, limit or exclude visitors, organ donation, funeral and burial instructions, no time limitation, other jurisdictions, similar issues as above

d)
Living will – agent to make decision, what decision, general v. specific, must be in writing

Complications faced when a couple comes from another state or moves to another state.  For example:

1)
Although a couple can legally marry in MA and six countries or enter into a civil union in growing number of states, other states may not recognize such unions.   41 states specifically have laws that they will not honor marriages from other jurisdictions; three more states have amended constitution to declare such marriages invalid.  

2)
If a couple that is married  or are DPs and then move to another state, there is no guarantee what the new state will or will that status.  For example, CT domestic partnership law recognizes civil unions from other states, but not marriages or DPs.  New Jersey recognizes marriages as civil unions and other relationships as domestic partnerships if more akin to that form of relationship under New Jersey law.

3)
Birth situation – necessity to do second parent adoption in order to protect rights of second parent even if her name is on birth certificate. Other states may not recognize parentage solely based on relationship status that foreign state does not recognize.

FEDERAL ISSUES:

Even if marriage is recognized in an individual state, couple denied over 1,000 federal rights, benefits and privileges, including 179 provisions of the federal tax code. 

For example,

1) no marital deduction for estate tax,  

2) no rollover of retirement plans, (although somewhat 

ameliorated by Pension Protection Act of 2006);  hardship distribution rules could allow for distributions for non-spouse beneficiaries depending 

on regulations promulgated and adoption of amendments to retirement plan)  

3) no survivor status for social security, 

4) no unlimited gifts between spouses,

5) federal estate tax rules view property held jointly by DPs differently than property held by spouses.  Tax law presumes decedent contributed 100% unless proven otherwise, with spouses, it is held that each contributed 50%.   Tracing issues for unmarried joint tenants – must prove that property was acquired for full and adequate consideration

6) If age difference is greater than 37 ½ years, younger partner may be deemed a skip person for GST purposes; similar problem for bequests to children of partner

7)
No gift splitting

8)
No tax free employer benefits such as health insurance – all benefits are taxable to person who is employee

9)      Not allowed to benefit from disclaimed property as a spouse of a decedent can. 

Can this be avoided by using power of appointment?  A beneficiary may disclaim a power of appointment over property and yet retain ability to benefit from property. Create a trust which will benefit surviving partner and over which surviving partner has intervivos general power of appointment.  To the extent that surviving partner wishes property to remain in trust, she or he can disclaim general power of appointment.  The surviving partner can withdraw the portion of the trust that remains subject to the power of appointment and also enjoy benefits of assets still in trust

10)     Similar techniques in use of private annuities, self-canceling installment notes, installment sales to defective grantor trusts; family limited partnerships

