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Antisubordination, Rights, and Radicalism

GOWRI RAMACHANDRAN

Twenty years ago, Charles Lawrence proposed that racism can be
unconscious. In doing so, he forced an acknowledgement of racism as a
sticky and pervasive problem, one inherent in our very culture. The same
may be said of many forms of prejudice. Is there anything to be done
about this, and more specifically, is there anything to be done in law? In
this piece, | argue that in order to motivate the radical cultural changes
that recognizing and ending prejudice would require, a project of
antisubordination through law must include the protection of rights.
Rights, | argue, are what empower those whom Martin Luther King, Jr.
called the maladjusted to change those around them.
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Antisubordination, Rights, and Radicalism

GOWRI RAMACHANDRAN"

Modern psychology has a word that is probably used
more than any other word. It is the word “maladjusted.”
Now we all should seek to live a well-adjusted life in order to
avoid neurotic and schizophrenic personalities. But there are
some things within our social order to which I am proud to be
maladjusted and to which I call upon you to be maladjusted.
I never intend to adjust myself to segregation and
discrimination. | never intend to adjust myself to mob rule. 1
never intend to adjust myself to the tragic effects of the
methods of physical violence and to tragic militarism. 1 call
upon you to be maladjusted to such things. . . . As
maladjusted as Jefferson, who in the midst of an age
amazingly adjusted to slavery could cry out, “All men are
created equal and are endowed by their Creator with certain
inalienable rights and that among these are life, liberty and
the pursuit of happiness.” As maladjusted as Jesus of
Nazareth who dreamed a dream of the fatherhood of God and
the brotherhood of man. God grant that we will be so
maladjusted that we will be able to go out and change our
world and our civilization.*

I. INTRODUCTION

This Article seeks to shift the top-down emphasis of recent scholars
seeking greater justice and equality through professional psychologists,
human resource officials, and other policymakers.> | question the

“J.D., Yale Law School, M.A. Harvard University, B.A. Yale College, Associate Professor of
Law, Southwestern Law School. This Article has benefited from advice from Anshul Amar, Thomas
Crocker, David Fagundes, Bryant Garth, Mitu Gulati, Carissa Hessick, Jerry Kang, Janine Kim, Robin
Kar, Zak Kramer, Michael Dorff, Dan Markel, Angela Riley, Jason Solomon, Stephen Vladeck,
Michael Waterstone, and Ekow Yankah, as well as numerous participants at Connecticut Law Review’s
Unconscious Discrimination Twenty Years Later: Application and Evolution Symposium. In
particular, however, 1, among many others, must thank Chuck Lawrence. The editors of the
Connecticut Law Review, especially Dana Hrelic, provided excellent editorial assistance. All errors are
my own.

! Martin Luther King, Jr., The Power of Non-Violence (June 4, 1957), available at
http://www.teachingamericanhistory.org/library/index.asp?documentprint=1131.

2 E.g., Christine Jolls & Cass R. Sunstein, The Law of Implicit Bias, 94 CAL. L. REvV. 969, 983-84
(2006) (suggesting that law could encourage employer use of “positive exemplars,” such as Tiger
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temptation to direct too much trust and optimism toward those who are
well adjusted, and | call on us to redirect some of that attention to those
Martin Luther King, Jr. calls the maladjusted. Instead of thinking of what
legal constructs would and could facilitate change by those who are well
adjusted, perhaps we can think of what legal constructs would and could
facilitate change by those who are maladjusted.

In an age when racism itself is considered a maladjusted state, it may
seem odd to place any hope in maladjusted persons as agents of anti-
subordination efforts. The temptation to focus more exclusively on top-
down approaches to eradicating racism, making us all well adjusted, may
be great. But, there are more types of discrimination and subordination
pervading our culture than the kind of racism that is now so widely viewed
as maladjusted. Cultural progress that has been made toward treating
certain forms of racism as social ills should not mask the fact that many of
us are still adjusted to all manners of subordination. We still need, and
always will need, the maladjusted to change the world.

Any solution to massive problems such as unjust discrimination will
require widely varied and simultaneously implemented approaches, so
while top-down approaches are both commendable and worth our
investment, | seek to ensure that as we make those investments, we make
others as well. Specifically, I argue that we should reinvest in rights, both
positive and negative, to protect the transformative power of the
maladjusted.

In Part I1, 1 will begin with Charles Lawrence’s The Id, the Ego, and
Equal Protection: Reckoning with Unconscious Racism, which provides a
number of premises for my project: that unconscious prejudice exists, that
it causes harm, and that we should do something about it.> Because all
three of these contentions remain in contest, | will briefly respond to some
of the challenges they have faced. However, my defense of these premises
will be less than thorough, given that many readers share them. The
primary goal in beginning with The Id, the Ego, and Equal Protection is to
remind the reader of the complex role culture must play in any
antisubordination project—both as a restraint on and as an opportunity for
change. Because culture contributes to our unconscious, any conscious

Woods, to debias employees, through liability rules that would reward employers for these activities);
Jerry Kang, Trojan Horses of Race, 118 HARV. L. REV. 1489, 1490, 1494 n.21 (2005) (proposing
“recoding” of the “public interest” policy underlying FCC regulation to take account of the racial
biasing that the local news engenders and describing “an ongoing collaboration of legal academics and
social cognitionists that seeks to apply the best model of human behavior that science has made
available to questions of law and public policy”); Susan Sturm, Second Generation Employment
Discrimination: A Structural Approach, 101 CoLuM. L. Rev. 458, 458 (2001) (proposing a “structural
regulatory solution to [the] problem of second generation . . . discrimination” which would encourage
employers to become proactive in reducing bias).

® Charles R. Lawrence 111, The Id, the Ego, and Equal Protection: Reckoning with Unconscious
Racism, 39 STAN. L. REV. 317 (1987).
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project of cultural transformation is susceptible to constraint by the culture
in which it is developed. On the other hand, when radical* cultural change
happens, it may hold a great power to change the world through its ability
to transform even the unconscious.

In Part IlI, 1 will examine what appears to be a growing trend of
placing our hopes for antisubordination projects in professionals and
administrators—the well adjusted rather than the maladjusted. This top-
down, rather than grassroots, approach may stem in part from the growing
popularity of the behavioral law and economics concept of “bounded
rationality,”® which makes it tempting to treat the phenomenon of
unconscious prejudice as a mere flaw or quirk in generally well-
functioning mental processes. There is something deradicalizing about this
conception of prejudice as a disease for which a brilliant psychologist may
one day find the cure.

In Part 1V, 1 will discuss how we might respond more thoroughly to
the importance of culture—how law might do more than it does now to
make both identity and culture catalysts for change, rather than mere
restraints. This is, in a sense, a project addressed almost exclusively to law
professors because it is a call to arms. We should take on the project of
demonstrating how law could respond to the insights of the subordinated.
In my view, the law could do so through the protection of rights—not
merely the same rights we are used to, but new rights, which do something
for those who are resisting dominant cultural norms, rather than adjusting
to them.

I1. UNCONSCIOUS PREJUDICE

The 1d, the Ego, and Equal Protection points out something that, to
many readers today, seems obvious: many people harbor unconscious
racism, this unconscious racism causes harm, and it should therefore be
eradicated to the extent possible.® Lawrence focused largely on equal
protection law, inspired by the ruling of Washington v. Davis,” which held
that under the Equal Protection Clause, state action that has a disparate
impact on the basis of race, in the absence of proof of intent, will be treated
as non-discriminatory.8 But because the intent will often be unconscious,
Lawrence proposed that this is the wrong rule. Instead, he proposed a rule
looking to the cultural meaning of the state action.® If the cultural meaning

* In this Article | use “radical” and “radicalism” to mean significant departures from tradition. 1
do not use the terms to mean radical tactics or means of accomplishing change, such as violence.

® See infra Part 111.A (for a discussion and definition of “bounded rationality”).

® Lawrence, supra note 3, at 321-23.

" Washington v. Davis, 426 U.S. 229 (1976).

8 |d. at 239; see also Lawrence, supra note 3, at 318.

® Lawrence, supra note 3, at 324.
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were one of “racial significance,” then the state action would be subject to
strict scrutiny for two important reasons, both stemming from his theory of
unconscious prejudice.’® First, because there is a significant chance that
laws which have a cultural meaning with “racial significance” are the
product of unconscious discrimination, strict scrutiny would be appropriate
to ensure the law was adequately justified in the case it were the product of
unconscious discrimination.* Second, Lawrence proposed that the root of
unconscious discrimination was in our culture.'> Thus, state action with a
discriminatory cultural meaning would reproduce unconscious racism and
contribute to further harm, which is yet another reason to apply strict
scrutiny. ™

There are some questions of implementation raised by this proposal,
such as: How do you figure out when a state action has a racially
significant cultural meaning?'* Lawrence acknowledged that his proposed
test would pose both easy and hard cases,” but he took the position that
judges are in fact well suited to making these difficult determinations.™
Reading a state action for racist cultural meaning was not so different, he
ventured, than the interpretive task of reading a text for meaning, one
which judges are trained to do."’

While | disagree with Lawrence’s optimism about the judiciary making
these determinations, my concern does not lie only with the magnitude of
the error costs that would result, or even with some form of institutional
incompetence of the judiciary as compared to legislators or executive
officials for performing this task. Instead, | am concerned with the
unconscious beliefs of the judges themselves. If Lawrence is correct that
culture is one of the roots of unconscious discrimination, there is no reason
to believe that judges will be particularly removed from the influence of
that culture. Indeed, anyone who has risen to the kind of position of power
that judges are in is particularly suspect, in my view, as an agent of cultural
change, at least when the mandate for change places so much discretion in
the agent."® Lawrence anticipated this objection,* but pointed out that the
“difficulty inheres in all judicial interpretation.”® This may be an answer

9)q.

1.

21d. at 323.

31d. at 356-58.

1d. at 358.

1d. at 362-76.

16 See id. at 359-62.

d.

'8 See Girardeau A. Spann, Pure Politics, 88 MICH. L. REv. 1971, 1973-74 (1990) (“This article
postulates that the discrepancy between actual and model Supreme Court performance is sufficient to
preclude the existence of any qualitative difference between Supreme Court adjudication and ordinary
politics.”).

;z Lawrence, supra note 3, at 380.

Id.
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to positions that prefer other interpretive rules to Lawrence’s cultural
meaning test, but the problem of judges themselves being biased does give
us reason to think of whether there might be other legal rules that require
less interpretation, but still do something about unconscious bias.

I am not alone in hesitating over Lawrence’s proposed rule for one
reason or another, and indeed, Washington v. Davis is still the law of the
land.? But despite disagreement with Lawrence’s proposed legal rule,
much of what he had to say about unconscious racism, produced by and
producing cultural norms, has struck many as spot on. Indeed, at the live
version of the symposium of which this article is a part, countless speakers
related their experience of reading The Id, the Ego, and Equal Protection
in law school, finding it to speak a truth to them that had been previously
absent in legal training. Many speakers related feelings of isolation,
confusion, and maladjustment to law school, as well as feelings of comfort
upon reading the article.

But despite the acclaim that Lawrence so well deserves for his work,
the three premises | will draw from the article are not, in fact, shared by all.
First, with respect to the contention that many people harbor unconscious
racism, some believe that race discrimination is largely a thing of the past,
or will become a thing of the past in short order.?? Second, with respect to
the contention that this unconscious racism causes harm, others suspect
that even if unconscious and conscious discrimination are still around,
persons are capable of, and do, stop themselves from acting on that bias in
most situations.®  Finally, with respect to the contention that the
unconscious prejudice should be eradicated to the extent possible, there are
those who agree that unconscious discrimination may cause acts of race
discrimination, but who argue that for the sake of efficiency and social
productivity, this form of discrimination should not be actionable, at least
in the workplace, until professionals know better how to stop it from
happening.?*

A. The Existence of Unconscious Prejudice

The Implicit Association Test (IAT) is a test developed by social
cognitionists to measure implicit bias. The results of its application have

2! See United States v. Clary, 34 F.3d 709, 713 (8th Cir. 1994) (holding that a “district court’s
findings” on sentencing disparities between crack and powder cocaine “[fell] short of establishing that
Congress acted with a discriminatory purpose in enacting the statute,” as well as dismissing the district
court’s “reliance on unconscious racism”).

22 See, e.g., Grutter v. Bollinger, 539 U.S. 306, 343 (2003) (“We expect that 25 years from now,
the use of racial preferences will no longer be necessary to further the interest approved today.”).

% See, e.g., Gregory Mitchell & Philip E. Tetlock, Antidiscrimination Law and the Perils of
Mindreading, 67 OHIO ST. L.J. 1023, 1033-34 (2006) (questioning the realistic applicability of
methods testing prejudice); Amy L. Wax, Discrimination as Accident, 74 IND. L.J. 1129, 1141 (1999)
(claiming “little of practical value is known” about the testing of prejudice).

24 \Wax, supra note 23, at 1132-33
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been explained and reported in the law reviews, most saliently by Jerry
Kang, along with proposals for how we might respond to those results.”
To summarize, researchers conducting the IAT have demonstrated that
many persons harbor implicit bias, not just with respect to race, but with
respect to all sorts of identity categories,” despite what are presumably
sincerely felt desires to not harbor this bias, and sincerely felt beliefs that
the bias is wrong.?” | believe the results found in the administration of the
IAT and other studies cited by Kang are stunningly robust enough across a
variety of situations to provide adequate assurance that some level of
unconscious prejudice does indeed exist in many persons.”® These results
are not likely to disappear with the mere passage of time. The assurance is
certainly sufficient in my view for it to be worth our while to consider what
the implications might be.

B. The Harm Caused by Unconscious Prejudice

Even if unconscious prejudice exists, some have pointed out that this
does not necessarily mean persons act on the basis of that prejudice in real
world settings.” The IAT roots out this prejudice by asking subjects to
associate images with positive and negative words, but many persons may
use their conscious will to overcome initial prejudice in real world settings,
such as when deciding whom to offer an open job position to, rent an
apartment to, or sell a house to. Prejudice might also be surmountable
when deciding which witness is most credible or which student has the
most potential. Of course, on the other hand, if employers, landlords,
judges, jurors, lawyers, doctors, educators, classmates, shopkeepers, and
others with the power to influence lives do act on their bias, then the harms
may be enormous; discrimination may be rampant in employment,
housing, sentencing, fact-finding, the provision of medical care, education,
and commercial transactions. Again, the risk of this direct and massive
harm seems large enough, given the information we currently have, that it
seems worthwhile to consider the implications and think about how we
might get rid of the unconscious bias that might be causing these harms.

However, even if most persons who harbor unconscious bias find
themselves able to overcome that bias—in situations such as deciding
whether to give someone a job, or whether to rent someone an
apartment—there is growing evidence that the potentially enormous

% Kang, supra note 2, 1509-19.

% d. at 1512.

7 See id. at 1512-13 (discussing the process of dissociation whereby explicit and implicit
meanings diverge).

%8 See id. at 1509-28 (discussing the IAT and numerous other tests as well as their results).

% See sources cited supra note 23 (questioning the value of such testing). But see Kang, supra
note 2, at 1514-31 (addressing this objection and presenting some evidence of behavioral consequences
of implicit bias).
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psychic harm of living in a culture that expresses the inferiority of entire
racial classes contributes to the material, tangible subordination of those
classes.®® Moreover, these subtle expressions of bias likely contribute to a
biased and discriminatory culture, reinstantiating the bias in future
generations.

For instance, Margaret Shih has found a correlation between
performance on a math test of Asian American female students at Harvard
and the aspect of their identity that is “primed” prior to the test.** Some of
the subjects, prior to taking the test, were asked seemingly innocuous
questions designed to “prime” gender identity.** Others were primed with
seemingly innocuous questions that might remind one of one’s racial
identity.* The “female” identity primed subjects scored the lowest, the
“Asian” identity primed subjects scored the highest, and the control group
performed in the middle.*® More and more fascinating evidence of what
some psychologists call this “stereotype threat” is being documented.®

In other words, the repeated message to persons that they are inferior,
dirty, criminal, ugly, bad at math, good at math only, or otherwise
undesirable, itself does some of the work of material subordination. Thus,
it is wise to consider unconscious prejudice as a problem not only because
it may cause direct harm in the form of biased decision-making by
prejudiced actors, but also because it may lead to stigma and psychic harm
of a sort that, at minimum, indirectly affects the material status of
individuals.

C. The Costs and Benefits of Trying to Decrease Unconscious Prejudice

Others may argue that even if unconscious bias exists, and even if it
leads to biased actions, without scientifically confirmed and professionally
tested tools for stopping persons from acting on the basis of their
unconscious bias, we should not do anything in law about this. We should
not, for instance, hold entities such as employers liable for acting on that
bias.*® A crucial argument | will address here is the claim that the social
benefits of eradicating all this unconscious prejudice are outweighed by the

% Kang, supra note 2, at 1519-23.

51 1d. at 1492-93.

*2 One question dealt with coed dormitory policy. Id. at 1492.

* Another question concerned the language spoken within the subjects’ homes. Id.

% 1d. at 1492-93.

% See ReducingStereotypeThreat.org, http:/www.reducingstereotypethreat.org/bibliography.html
(last visited Apr. 4, 2008), for a collection and summaries of empirical studies; see also Devon W.
Carbado & Valerie Purdie-Vaughns, Why Intent Shouldn’t Matter: Four New Arguments, 41 CONN. L.
REV. (forthcoming Nov. 2008).

% See Wax, supra note 23, at 1132-33, 1141 (arguing, in part, that the inconclusiveness of
experimental testing in this field makes it difficult to hold an employer liable in an unconscious
workplace disparate treatment case).
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costs of trying to eradicate the prejudice.’’” This welfarist argument
consciously discounts fairness.®® Indeed, Wax has argued that the
prejudice may in fact serve a social benefit by forcing members of groups
that are discriminated against to work even harder, thereby adding to social
productivity.*

If we don’t know how to deal with unconscious discrimination, then |
believe that we should be creative and thoughtful about how we might. So
to some extent, Wax’s argument, which is limited to what is possible in the
current moment and the unintended effects of legal liability, is not relevant
to the premise that we should do something about unconscious racism to
the extent possible.

But one must still respond to a broader possible objection, that it may
simply not be worth it to make blunt attempts through the law to instigate
changes to something as deeply rooted as unconscious racism, and that
forcing victims to bear the cost will often be efficient. Of course, many
care for some form of fairness in its own right, as one element of
measurement of social welfare.** And, even if one cares nothing for
fairness in its own right, the stereotype threat studies demonstrate that a
lack of fairness may indirectly harm material welfare. Finally, even if one
cares nothing for fairness, the welfarist argument for doing nothing about
unconscious racism ignores that the costs to people who are discriminated
against and forced to work harder must be themselves counted in the
welfare calculus.

Thus, the cost of education that overqualifies persons of color for jobs,
or the opportunity cost of working harder at wage labor at the expense of
non-wage labor such as childrearing, or the psychic and material costs of
socially needless assimilation and performing racial comfort*—all these
must be part of the calculus, and many of these costs carry little to no
accompanying benefit to anyone else. Once we acknowledge the many
costs imposed by acts that are motivated by unconscious prejudice, the
claim that the costs of unconscious discrimination are outweighed by
increased social productivity is nothing more than a wild guess. This
hunch appears to be rooted in a blind trust in the market to minimize
needless demands on persons in subordinated groups, combined with a

%" See id. at 1202-06 (arguing that letting employees bear the costs of unconscious discrimination
is more efficient in a cost-benefit analysis than holding employers liable when they know little about
how to avoid breaking the law).

% 1d. at 1204.

%91d. at 1204-06.

0 See, e.9., AMARTYA SEN ET AL., THE STANDARD OF LIVING 38-39 (1987) (using a capabilities
approach to measure welfare); Martha C. Nussbaum, Foreword: Constitutions and Capabilities:
“Perception” Against Lofty Formalism, 121 HARv. L. REV. 4, 7-20 & n.15 (2007) (including
nondiscrimination as part of the capabilities which are basic to human welfare).

1 See Devon W. Carbado & Mitu Gulati, Working Identity, 85 CORNELL L. REV. 1259, 1301-04
(2000) (describing racial comfort strategies).
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naked distrust of the value or validity of the decisions of persons who
refuse to accede to those demands.*

With these three premises defended enough for most readers to be on
board, let us return to what was one of Lawrence’s best insights: That
unconscious prejudice and culture exist in a symbiotic relationship.
Culture produces unconscious prejudice, while unconscious prejudice
produces acts with cultural meanings that reinstantiate the prejudice.

I1l. THE DERADICALIZING OF ANTISUBORDINATION EFFORTS:
AN EARLY WARNING

Lawrence’s conception of the unconscious, as formed and nurtured in
cultural context, is one that is complex, and admits of culture and our
decision-making processes, values, and interests as all being deeply
intertwined. But currently, there are new conceptions of deeply imbedded
discriminatory prejudice circulating in the law reviews. These conceptions
are that of “bounded rationality,”* or a related term, “implicit bias.”*

A. Bounded Rationality and Implicit Bias

Bounded rationality conceives of humans as largely rational beings but
points out that there are bounds on that rationality,” bounds the effects of
which could perhaps be reduced, isolated from otherwise well-functioning
brain processes.* Implicit bias researchers, or a self-described set of
“behavioral realists,” view bias as more “pervasive, fundamental, and
arational,” ' but this view does share a great deal with the bounded
rationality approach.

In the description of unconscious racism as bounded rationality, it is
seen as one manifestation of a more general cognitive process of creating
heuristics, or mental shortcuts, which may in particular instances be faulty
and irrational.®  The theory here is that persons have “limited
computational skills” and “seriously flawed memories,” and therefore are
prone to develop irrational shortcuts or heuristics to deal with this
problem.” As a general matter, developing such heuristics may be the

2 \Wax, supra note 23, at 1204-06.

3 See Christine Jolls et al., A Behavioral Approach to Law and Economics, 50 STAN. L. REV.
1471, 1477 (1998) (explaining “bounded rationality”).

44 Kang, supra note 2, at 1508.

“ Jolls et al., supra note 43, at 1477.

4 E.g., Christine Jolls & Cass R. Sunstein, Debiasing Through Law, 35 J. LEGAL STUD. 199, 200—
03 (2006) (describing how law could debias in a variety of realms); Jolls & Sunstein, supra note 2, at
977-80, 985 (describing how law could debias specifically in response to unconscious prejudice such
as racial bias).

4" Kang, supra note 2, at 1494 n.21.

:Z See Jolls et al., supra note 43, at 1477-78.

Id.
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“rational” thing to do. After all, we simply don’t have time to make
decisions without using heuristics.® But particular heuristics, along with
the behavior that results from them, may themselves be irrational.™

Under the description of unconscious racism as “implicit bias,” we
develop “schemas” to “parse . . . data,” and some of these are racial
schemas.® The schemas contain implicit meanings, or associations with
categories of which we are not consciously aware. Thus, the schemas may
contain implicit racial meanings that manifest in implicit, rather than
explicit, bias, as well as biased behavior.®® In contrast to the bounded
rationality model, no presumption of baseline rationality underlies the
implicit bias model. The schemas we develop under the implicit bias
model develop, not necessarily as a generally “rational” response to
unlimited data, but rather grow out of very complicated cultural meanings.
Of course, the general consistency of the heuristic and schema models is
not hard to see, despite their differences.

Thus, someone may develop a heuristic or schema in which black men
are thought of as criminals. The person who adopts the heuristic or schema
may need heuristics and schemas in general, and then may adopt a
heuristic for categorizing people, for deciding when to be afraid while
walking down the street, and for when to act on that fear. The resulting
heuristic, sometimes called a stereotype, that black men are criminals, may
be rooted in some statistically accurate difference in recorded criminality
between black men and other persons; alternatively, it may arise out of a
complex and pervasive set of cultural meanings. On the other hand, it may
stem from a combination of the two. But regardless of which cause
dominates, the heuristic or schema in fact causes people walking down the
street to draw irrational conclusions about black men. Numerous black
men who are not criminals may be treated as if they were.

In the behavioral law and economics realm, debates still percolate
about whether or not we should try to “fix” bounded rationality when it
appears in the form of biases such as irrational fear of bad outcomes like
terrorist attacks,> irrational overvaluing of certain items via an endowment
effect,”® and the like. Furthermore, there is a debate about whether or not
law should debias. Cass Sunstein and Christine Jolls seem to believe in the

:S See id. (noting that heuristics can be seen as rational because they help us economize time).
Id.

52 Kang, supra note 2, at 1497-504.

53 1d. at 1498-501.

% E.g., Cass R. Sunstein, Probability Neglect: Emotions, Worst Cases, and Law, 112 YALE L.J.
61, 62 (2002) (arguing that “when intense emotions are engaged, people tend to focus on the adverse
outcome, not on its likelihood”).

% The endowment effect describes the phenomenon of being unwilling to sell an item one already
possesses, even at a price that one would not have paid to acquire said item. For a description of a
classic experiment confirming the endowment effect among a group of Cornell University students, see
Jolls et al., supra note 43, at 1483-84.
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potential value of debiasing through law.®® Gregory Mitchell and Jonathan
Klick, on the other hand, have argued that paternalism in response to
bounded rationality could inhibit the development of decision-making
skills.”  Claire Hill has argued that mental shortcuts, as well as the
incorporation of cultural values and principles that are not “rationally self-
interested,” are not only inevitable, but also should not be presumed
mistakes to be eradicated.”®

But for the behavioral realists who think in terms of implicit bias, as
well as the behavioral law and economics writers who think in terms of
bounded rationality, it seems widely accepted that, at least when it comes
to biases that depend on social categories, such as racial and gender
prejudice, we might want to try debiasing people and correcting the
mistakes that they are making.® This is especially true if, as may be the
case, many could be debiased voluntarily, given that their implicit biases
and heuristics do not match their explicitly held values.®® The main
objection is presented as an autonomy objection.®

B. Professional Debiasing

Despite the potential gains, there remains something worrisome about
the new emphasis on debiasing. While the focus on debiasing may appear
to be quite similar to Lawrence’s focus on cultural change, the shift in
emphasis is important. The picture painted is one in which a class of
professionals and administrators should be charged with curing us of the
disease of prejudice. Some of the responses to implicit bias or bounded
rationality are simply familiar legal disincentivizing of biased behavior,®
but the proposals for new action seem to focus on more direct debiasing
performed by bureaucrats, managers, and the like.®® For the bounded
rationality proponents, the drive to this approach is clear. Actors are
rational, but with bounds. Thus, they would reach high-quality, efficient
decisions, if only those bounds could be removed in an efficient manner.
After all, for the bounded rationality proponents, the term is “bounded

% Jolls & Sunstein, supra note 46.

5 Jonathan Klick & Gregory Mitchell, Government Regulation of Irrationality: Moral and
Cognitive Hazards, 90 MINN. L. REV. 1620, 1622-23 (2006).

%8 Claire A. Hill, Beyond Mistakes: The Next Wave of Behavioural Law and Economics, 29
QUEEN’s L.J. 563, 592-93 (2004).

% Eg., Jolls & Sunstein, supra note 2 (suggesting using law to reduce individuals’ implicit
biases); Kang, supra note 2 (discussing “recoding the public interest” in telecommunications law as a
potential response to implicit bias).

60 See Kang, supra note 2, at 1583-84 (discussing audience assent in the PSA context).

1 E g., id. at 1584-89; Jolls & Sunstein, supra note 2, at 231-33.

62 See Jolls & Sunstein, supra note 2, at 980-86 (discussing the debiasing effect of both hostile
workplace and affirmative action law).

6% See id. at 983-84 (suggesting that the display of “positive exemplars” in the workplace may
reduce implicit bias); Kang, supra note 2, at 1568-82 (suggesting changes in broadcasting guidelines
for the FCC and media elites).
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rationality,” not “deep seated prejudice foundational to life as we know it.”
Yet even a behavioral realist who emphasizes that implicit bias is
“pervasive [and] fundamental”® still crucially describes the project as “an
ongoing collaboration of legal academics and social cognitionists that
seeks to apply the best model of human behavior that science has made
available to questions of law and policy.”®

The bounded rationality and implicit bias models do not ineluctably
lead to either top-down or elitist approaches to debiasing. It may be that
scientists, legal academics, and government administrators could respond
to these new models of human behavior by relying on grassroots
mechanisms for debiasing, rather than top-down mechanisms implemented
by persons like themselves.® In fact, this Article seeks to articulate just
such a position: I am a legal academic suggesting the promotion of rights
as a means of empowering change, on the theory that reconceptualized
rights could be exercised even by the “maladjusted,” not just “well-
adjusted” elites. However, unless a project of this sort is included within
the picture of what debiasing means, debiasing risks remaining exclusively
a top-down, professionally administered approach to reducing
discrimination.

But how would the world as remade by these professionals be very
different from the world we now inhabit? Catharine MacKinnon once
argued that sexuality as male dominance over women was so crucial to our
consciousness that women were not even recognizable as anything but
subordinate to men.®’ In other words, a world without gender
subordination would be so different we would not even recognize it. But,
if we could conjure up an image of the world without the bounds of
prejudice or with certain racial, gender, or other social schemas deleted by
social cognitionists from our brains, would it be unrecognizable? Or,
would it look like the world today, but with far more race and sex
integration, especially in high-status environments?

The idea of professionals who seek to debias non-professionals
inherently deemphasizes the fact that there are all sorts of prejudice, both

6 See Kang, supra note 2, at 1494 n.21 (discussing the similarities and differences of the work

descriel?_)ed by the author, Jerry Kang, and the existing approaches to implicit bias).
Id.

% They may also respond to implicit bias models in ways that have nothing to do with debiasing,
such as traditional legal prohibitions on discriminatory behavior, that act as incentives to consciously
overcome bias. E.g., Jolls & Sunstein, supra note 2, at 980-86. Or, they may respond with
mechanisms for insulating behavior from bias. For instance, Kang and Mahzarin Banaji propose that
subordinated groups might receive a tie-breaking benefit in situations where implicit bias may be
influencing judgments of merit. Jerry Kang & Mahzarin R. Banaji, Fair Measures: A Behavioral
Realist Revision of “Affirmative Action,” 94 CAL. L. REV. 1063, 1098-99 (2006). They also suggest
the use of blind decision making, to “cloak” identities like race and gender, which are subject to
implicit bias. Id. at 1092-93.

57 See Catharine A. MacKinnon, Feminism, Marxism, Method, and the State: An Agenda for
Theory, 7 SIGNS 515, 534 (1982).
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conscious and unconscious, to which we are adjusted. Prejudice based on
racial phenotype is unique among all forms of bias, in that most Americans
would agree that it is wrong, and would describe it as a maladjusted state.
But prejudice based on sexual attractiveness, sex, gender performance,
intimate association, economic class, language, nationality, hairstyle,
accent, and the like is not only much more socially acceptable; it can even
be expected in some contexts. Yet some mainstream values concerning
these and other identitiess and behaviors may amount to as yet
unrecognized unjust subordination. And, some may not, but if we assume
that some widely held cultural values are unjust, or at least inaccurate, then
an antisubordination project that cares about more than just one form of
prejudice must make room for more radical cultural change. However, the
conceptions of merit, desert, and quality that professionals and
administrators excel at navigating, and to some extent must internalize,
inevitably incorporate many of the same cultural values that undergird
unjust subordination.®®  We must remind ourselves in the face of the
professionalization of this project that all manner of unjust discrimination,
including racism, is not just imbedded in our culture or our minds, it is
woven throughout. The very status of those professionals relies on it. In
other words, there is reason to believe that these persons are particularly
well adjusted to many kinds of discrimination.

To be clear, many scholars writing about discrimination as an instance
of bounded rationality, or scholars using the implicit bias framework, may
share the view that prejudice of all sorts is pervasive, woven into our
culture, and is going to be extremely difficult to exterminate.®® These
views are certainly not antithetical to the idea that the attempts of policy
wonks, social cognitionists, and the like may be co-opted by the pervasive
and unconscious nature of much prejudice; in fact, they explicitly
acknowledge this concern.”” But we must take those caveats to heart, by
supplementing these proposals for debiasing with proposals that promote
grassroots change as well. Without these other techniques, we do exactly
what the caveats warn us not to: entirely entrust an elite class of debiasers
with a mission too radical for them to accomplish.

In the move toward professionalization of antiracism and
antisubordination in general, there is a danger of de-radicalizing the aims
of antisubordination movements. We should not forget that social
cognitionists, law professors, and public administrators do not exist outside
the culture that has produced unconscious prejudice, and that indeed, they

% For examples of scholarship making variations on this point, see Duncan Kennedy, A Cultural
Pluralist Case for Affirmative Action in Legal Academia, 1990 DUKE L.J. 705, 707 and CATHERINE A.
MACKINNON, FEMINISM UNMODIFIED: DISCOURSES ON LIFE AND LAW 54 (1987).

% Kang is very clear that his proposals are not meant to be exclusive models of ending
subordination. Kang, supra note 2, at 1592.

" E g., Jolls & Sunstein, supra note 46, at 233.
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have quite successfully adjusted themselves to that culture. This is not to
say that professionals should play no role in antisubordination. But we
must resist the temptation to defer too much to professionals, as holding
any magic keys. There are some things professionals can do well, but
there are some aspects of privilege they may be susceptible to reproducing.
To make this clear, | will next examine the sorts of proposals that are
appearing for curing implicit bias, which generally appear to be top-down
in nature.” While these proposals are often self-conscious about critiques
from autonomy, or a characterization that they are discomfortingly
Orwellian in feel,” | argue that more significantly, the proposals’ top-
down approach is inherently limited and likely heavily co-opted from the
start.

C. Reinstantiation of Cultural Norms Through Debiasing

Cass Sunstein and Christine Jolls have proposed, somewnhat
tentatively, debiasing persons directly to reduce prejudice. One proposed
means is to distribute images of persons like Tiger Woods, who have been
shown to reduce measurable implicit bias.”” Tiger Woods identifies as
“Cablinasian,” because he has Caucasian, Black, Native American, and
Asian American ancestors. His father is often identified as African
American and his mother as Asian American.” But he is frequently
described by others as Black or African American,” so | will treat him as
such here, given that | am concerned with how he is socially categorized
racially. One of the reasons Woods is seen as a “positive” African
American role model, and therefore one of the likely reasons he operates as
a debiaser, reducing prejudice against African Americans, is that he poses
very little challenge to the racially dominant culture—he is very
assimilated in a number of ways, such as dress, hairstyle, and the sport at
which he excels. Thus, using Tiger Woods as a positive role model
reinforces the message that those African Americans who demonstrate
assimilated characteristics and perform “racial-comfort”’® are good. While
this may make decision-makers open to hiring those African Americans
who are willing to or happen to enjoy demonstrating assimilated
characteristics and/or performing racial comfort, it does nothing for those
African Americans who are not assimilated. Kang and Banaji have
acknowledged that the use of debiasing agents may favor those who

™ See sources cited supra note 2 (all proposing top-down solutions).
"2 Kang, supra note 2, at 1583.
™ Jolls & Sunstein, supra note 2, at 983-84.
™ Gary Kamiya, Cablinasian Like Me, SALON.cOM, Apr. 30, 1991, http://www.salon.com/
apriI9775/tiger97/tiger970430.htm|.
Id.
"6 Carbado & Gulati, supra note 41, at 1289-90 .
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perform racial comfort.”” For those readers who find unobjectionable, or at
least acceptable, the message that African Americans should assimilate in
the ways that Tiger Woods has, | hypothesize another debiaser: Justice
Clarence Thomas.

Justice Thomas might be shown to serve a debiasing function as
measured by tests like the IAT. After all, he may be thought of as
someone who doesn’t ask for a “handout” because of his race, who pulls
himself up by his bootstraps. We should be deeply unsurprised if his
image reduced bias of the sort measured by the IAT among many white
persons. But putting up pictures of Justice Thomas in the workplace might
communicate the following demand to perform racial comfort: Prove that
you are not overly loyal to your subordinated race, by voting against your
interests, and especially by being willing to vote for harm to other
members of your subordinated race.”® Many women and people of color
have noticed that they experience pressure to step on other women and
people of color, as a means of gaining approval and getting ahead.” Here
is an example of an assimilationist or racial comfort demand which clearly
operates to entrench material racial subordination. Using Justice Thomas
as a debiaser might increase this pressure even more. If the choice of
debiaser is made in a top-down fashion by employers, bureaucrats, and
social cognitionists, then these attempts to change the dominant culture are
liable to be at minimum deeply unradical, e.g., Tiger Woods as role model,
and at worst reactionary, e.g., Justice Thomas as role model.

As another example of the top-down approach, there has been a recent
emphasis on a “structural approach”® in antidiscrimination law, relying on
the idea that we can encourage employers to create departments and
processes within institutions like workplaces that seek to eradicate
unconscious discrimination and bias.®* But as Sam Bagenstos has pointed
out,®” there are reasons to be suspicious of the HR professionals and
employment lawyers, as | am of judges, who will effectively control these
departments and processes.®® These efforts are nevertheless admirable, and
to the extent they seek to change depositories of power by giving voice to
those without a voice, they do hold some potential for more radical

" Kang & Banaji, supra note 66, at 1115.

® See Devon W. Carbado & Mitu Gulati, Race to the Top of the Corporate Ladder: What
Minorities Do When They Get There, 61 WASH. & LEE L. REV. 1645, 1645-46, 1690-91 (2004)
(explaining how dynamics such as requirements to perform racial comfort and the need to demonstrate
that one is a team create incentives for minorities to “lift the ladder up behind them” when they get to
the top of the corporate ladder).

9 1d. at 1645-46, 1690-92.

% See generally Sturm, supra note 2.

811d. at 461-63.

8 See Samuel R. Bagenstos, The Structural Turn and the Limits of Antidiscrimination Law, 94
CAL. L. REV. 1, 2-3 (2006) (expressing a lack of optimism for structural approaches to
antidiscrimination law).

8 See id. at 26-34 (exploring reasons to be skeptical of these persons).
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change.* But | am pessimistic about the ability of these proposals, on their
own, to do much good.

In a final example, Jerry Kang, in 2005, proposed changing a FCC
regulation which treats increased hours of local news programming as a
measure of the “public interest.” Because the local news includes
numerous negative depictions of African Americans, Kang argued that it
should not be treated as being in the “public interest.”® He also engaged
in a few very tentative “thought experiments.” In one, the FCC could
create guideline limits on crime stories in local news, due to their negative
depictions of people of color.* The guidelines would not be mandatory,
but would be “part of the record relevant to license renewal.”® In another,
television viewers might voluntarily accept subliminal de-biasing images,
as well as supraliminal Public Service Announcements.®

This approach fully embraces the impact of culture on the unconscious
and the possibility of law changing that culture. It is also ingenious in
finding one of the few mechanisms by which government may directly
influence culture. But it is still a top-down approach, which leaves it open
to some of the same weaknesses as other top-down approaches. It is
members of the FCC who would decide what images of people of color are
negative, and thereby suggest a cap on that content, as well as what images
of people of color are positive, and therefore eligible to count as Public
Service Announcements. Presumably the announcements would feature
pictures of . . . Tiger Woods? Justice Thomas?®

Any anti-subordination project must include in its scope truly
comprehensive cultural change if it is to make deep inroads into
unconscious discrimination, and there is reason to believe that this sort of
change cannot come about solely in this top-down way. Reducing
government communication of racial inferiority, as Lawrence proposed
twenty years ago, minimally decreasing media communication of that
inferiority, as Jerry Kang proposes now, or minimally increasing
government and corporate communication of positive racial meanings, as
Jolls and Sunstein propose now—these are all proposals subject to the
limitations of the persons who will implement them, persons who are well
adjusted to the culture that still produces unconscious racism. At worst,

8 See Sturm, supra note 2, at 530-35 (promoting the use of employee groups that could provide
accountability and give voice to groups such as women or people of color).

% Kang, supra note 2, at 1568-72.

8 1d. at 1572-73.

¥ 1d. at 1573.

8 1d. at 1579-84.

® The concerns | am voicing about de-biasing techniques enacted through the administrative state
or through employer-controlled institutions could, however, be mitigated by supplementing these
proposals with proposals for increasing transparency and participation in government, as well as
redistributing decision-making power within the workplace. E.g., Sturm, supra note 2, at 530-35
(discussing employee groups as sources for change).
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these proposals could have reactionary effects in the long run, if not
supplemented with more.

Suppose, though, that you are somewhat more optimistic about the de-
biasing techniques that professionals are liable to advance, and you
presume we will limit ourselves to promoting role models like Tiger
Woods, not role models like Justice Thomas. And suppose that you don’t
mind Tiger Woods as a role model. Why care that he is not maladjusted,
but instead an exemplar of adjustment?

To understand why one should care, one must recognize that for those
African Americans who don’t act, dress, or speak like Tiger Woods,
discrimination will still exist. By promoting Tiger Woods, we reinforce
the grounds for marginalizing those who really are different in more ways
than just their racial phenotype. We reinforce discrimination against those
for whom the cost of negotiating the current system for avoiding bias and
gaining approval and status is too high. Many people will not or cannot be
like Tiger Woods. Where do we leave them?

Many may feel that this is not the law’s concern because those who
refuse to act like Tiger are exercising their own choice.*® But there is a real
social value to subcultures and deviant identity performances, as I’ll argue
in Part IV of this article. And even the most assimilated members of
society are subject to an ever-present threat of association with the deviant
and disfavored members of their racial group.”® We gain something by
making sure that being different, even to the point of appearing
maladjusted in some way, won’t needlessly keep one from having a job,
renting an apartment, or attending school.

Even if one doesn’t agree with the social and cultural value of
deviance, however, not everyone will act like Tiger, even in the face of
traditional monetary incentives to do so from employers and others.
George Akerlof and Rachel Kranton have explored how groups of persons
find utility, or value, in reaffirming racial, gender, and other forms of
group identity.* For instance, African Americans, queers, and women
may dress, act, and otherwise behave in ways that they will be punished for
in the economic realm because they derive a kind of identity utility from

% Eg., Wax, supra note 23, at 1205-06 (arguing that victims can decide how to combat
discrimination through what labor economists call the “substitution effect”).

°! For instance, Karl Rove appears to have made strategic attempts to associate Senator Barack
Obama with socially disfavored African Americans. In the Wall Street Journal, Rove mystifyingly
called Obama “lazy,” then described an insensitive comment made by Obama during a debate with
Senator Hillary Clinton as “trash talking [that] was an unattractive carryover from his days playing
pickup basketball at Harvard.” In the complex story of race in America, even going to Harvard Law
School can become an element in Rove’s racially charged narrative of laziness and social deviance.
Karl Rove, Why Hillary Won, WALL ST. J., Jan. 10, 2008, at Al5, available at LEXIS, News Library,
WSINL File.

%2 George A. Akerlof & Rachel E. Kranton, Economics and Identity, 115 Q. J. ECON. 715, 717
(2000).
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that behavior.”® Those in power experience this sort of utility as well. For
instance, a male employer might choose to hire a less qualified man over a
more qualified woman because it boosts his identity utility, by keeping his
identity group’s status high, even though it would be in his economic
interest to choose the best worker.*

As a result, one must confront this phenomenon, even if one does not
value social and cultural deviance or the existence of subcultures. Merely
relying on the economic market to incentivize assimilation will not
eliminate the existence of social underclasses, including racial ones.
Reliance on assimilation becomes even more suspect when one
additionally recognizes that many of the things about Tiger Woods and
other assimilated role models which make those persons
palatable—hairstyle, dress, recreational preferences, etc.—have little to do
with being a socially productive person in most contexts. Indeed, some of
the things that make successful members of subordinated groups palatable
are counterproductive, such as a demonstrated willingness to step on other
members of the group.*®

Moreover, given the vast amount of cultural capital in the hands of
powerful private actors, it is unclear how successful a top-down
government approach to transforming culture could ever be, however pure
its content. After all, those who attend public school in the United States
are already admonished extremely frequently that racism is wrong, and are
educated about and shown images of positive leaders and role models like
Martin Luther King, Jr. Yet, implicit bias still persists. The problem
seems to be that we learn our cultural meanings and pick up our biases
from so many sources other than the government or even those narrow
realms of privately produced but minimally government-regulated speech,
such as the broadcast media. We absorb culture and bias walking down the
street, picking up on subtle cues communicated, probably unconsciously,
by those around us. We also absorb culture from books, film, blogs, and
other media that are privately regulated and largely free from government
influence.

Perhaps it’s not so surprising that a bunch of law review articles focus
on what the well adjusted can do, rather than what the maladjusted can do.
After all, the social awkwardness our students see in us aside, law
professors tend to be quite well adjusted, in the grand scheme of things. So
are human resource managers, people who run the FCC, legislators,

% See id. at 727-30 (detailing a prototype model of economic motivations for behavior where
“[iIn a standard model of utility maximization, each person would engage in the activity corresponding
to her taste”).

% See id. at 720 (“Subjects are more likely to give rewards to those with the same label than to
those with other labels . . . . Subjects also have higher opinions of members of their own group.”).

% See Carbado & Gulati, supra note 78, at 1652 (“[SJome organization consciously chose to
promote individuals who were likely to race to the top of the corporation via lies and obfuscation.”).
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elementary school teachers, psychologists, or companies with a great deal
of media power. Thus, should we really be surprised that the latest
suggestions for cultural change can leave us wanting more? Should we be
instead surprised that | am even trying? In the next part, |1 will propose that
perhaps there are ways in which law professors can help, even with the
more radical projects we also need. Law professors cannot be top-down
agents of radical change, but they can help structure the law such that it
helps those who are grassroots agents of change.

IVV. FREEDOM TO BE AN AGENT OF CULTURAL CHANGE

A. Redistributing Cultural Capital

While | am skeptical about the ability of those of us with so much
cultural capital and power to be radical enough to effect major change,
there is something funny about the law, which is that sometimes it actually
does something in the service of radicalism. Sometimes the law, with its
insistence that likes be treated alike, or that principle be followed even
when it’s uncomfortable, can be the agent of enforcing rules which help
those who are maladjusted to our culture.*®

So | am optimistic about some proposals for social transformation that
rely on the law: I am hopeful that law can promote grassroots, radical
cultural change, rather than top-down, establishment-guided tweaks to
culture through, if you will, a redistribution of cultural capital. There is
currently a great deal of cultural capital consolidated in the hands of a
powerful few.”” But we are probably not willing to abandon the system of
private, non-state entities and individuals retaining most of the culture-
making power.*® Americans are likely unwilling to exchange consolidated
private media control for consolidated governmental control. And indeed,

% See Robin L. West, Law’s Nobility, 17 YALE J.L. & FEMINISM 385, 414-16 (describing law’s
“distinctive rational method” and Catharine MacKinnon’s “legal romantic” project in Feminism
Modified, in which she demonstrates that the “seeds of . . . revolution” are in fact buried deep in the
law).

" In describing the conditions of cultural meaning making prior to the advent of the internet,
before describing digital strategies for disrupting that system, Jack Balkin has said: “Mass media are
asymmetrical and unidirectional. The ability to broadcast widely is held in relatively few hands; what
is broadcast is sent out to a large number of people with very little opportunity for people to talk back.”
Jack M. Balkin, Digital Speech and Democratic Culture: A Theory of Freedom of Expression for the
Information Society, 79 N.Y.U. L. Rev. 1, 10 (2004).

% Claims of First Amendment violations, like most constitutional violations, require state action,
though this requirement has been critiqued by many. See, e.g., Gary Peller & Mark Tushnet, State
Action and a New Birth of Freedom, 92 Geo. L.J. 779 (2004) (discussing state action and social
welfare rights). It is, according to this argument, almost entirely impossible for a state that enforces a
criminal code to “not act.” It either allows or disallows self-help in the form of trespass and violence.
Despite the critique however, the doctrine is unlikely to disappear, given concerns about the
institutional competence of courts to act without it. See Robin West, Response to State Action and a
New Birth of Freedom, 92 Geo. L.J. 819, 829 (2004) (arguing that “[t]he constitutional status of
welfare rights implicates the constitutional obligation of legislatures, not courts, to act™).
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a great deal of good can come from private persons holding the power to
make cultural meaning, even within the context of a capitalist system.

For instance, we simply must acknowledge as a historical matter that
gay men and leshians have found much of their visible cultural flourishing
facilitated by a capitalist system with individual freedoms.* This is what
has permitted some to choose a path other than the heterosexual nuclear
family."® Of course, this system has also contributed to the creation of a
gay culture that often appears to “idolize the white, the wealthy, and the
superficial.”™ But it’s not all bad, and crucially, it has allowed people to
resist oppression.

However, if we redistribute the power to produce -cultural
meaning—to attach meanings to racial identitiess—we may have a culture
that is more dynamic, more open to contest from those subcultures that
have been out-groups for so long. Perhaps even those subcultures that are
such outsiders that we law professors aren’t paying attention to their needs.

B. Identity and Culture

So how might we use the law to help redistribute cultural capital? One
example of how to redistribute the power to produce culture and subculture
is an argument I’ve made in a prior article on protecting freedom of
dress.’® In that article, | argued in part that protecting freedom of dress is
critical if we want cultural norms to be capable of change, rather than
dictated by orthodoxy.'® Of course, law cannot eradicate social norms,
and we probably wouldn’t want it to. However, it is important that those
norms be capable of changing, as is so vividly demonstrated by the
intractability of the racial bias continuing to pervade our culture. In order
for culture to be capable of change, individuals and subcultures must be
better empowered to challenge and contribute to the construction of
culture. This argument shares a great deal with Jack Balkin’s argument
that we need a democratic culture in addition to a democratic political
system.'®

% See Alan Sears, Queer Anti-Capitalism: What’s Left of Lesbian and Gay Liberation?, 69 Sci. &
Soc’y 92, 105 (2005) (“[Aldvanced capitalism has opened up certain spaces for open lesbian and gay
existence ...."”).

100 gee John D’Emilio, Capitalism and Gay Identity, in THE LESBIAN AND GAY STUDIES READER
467 (Henry Abelove et al. eds., 1993) (outlining the process by which capitalism has opened up identity
expression possibilities for gays and lesbians).

01 See Gowri Ramachandran, Freedom of Dress: State and Private Regulation of Clothing,
Hairstyle, Jewelry, Makeup, Tattoos, and Piercing, 66 MD. L. REv. 11, 55-56 (2006) (arguing that
while capitalist markets have opened up venues for flourishing queer culture and expression, much of
queer culture has been subordinated); see also Sears, supra note 99, at 103-05 (lamenting the
“commodification of queer life”).

102 5ee generally Ramachandran, supra note 101, at 55.

19319, at 18, 31-32.

%4 Balkin, supra note 97, at 3-4.
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But, we must add to Balkin’s argument the observation that a precursor
to both cultural and political meaning making is identity, which can be
defined as the particular values, beliefs, and aspects of ourselves that we
deem so important they may be considered self-defining. Our aversions,
desires, beliefs, and choices all make up our identity, and our identity in
turn then affects our aversions, desires, beliefs, and choices. Even when an
aspect of identity seems “unchosen,” such as a biological sex or an
ethnicity, we still choose, albeit sometimes within very strong, and other
times within very weak, constraints, whether that “immutable” trait will be
part of our identity.'® The goal of a dynamic, changeable society—one in
which people can change and challenge norms—is promoted by law that
protects the formation and reformation of identity, law that carves out
some space for the exercise of agency in the construction of identity.'®
Without this space, identity becomes self-defining, not in the good sense of
a set of values and practices that one holds dear (but nevertheless could be
different), but self-defining in the bad sense of a set of stereotypes about a
group that are resistant to change.

For instance, identifying oneself as a “mother” signals some set of
values, beliefs, and desires that the person who calls herself a “mother”
deems relevant to the context at hand. It is incredibly contested what set of
values, beliefs, and desires “mother” should signify, but nevertheless,
“mother” is a signal. It is a good thing for persons to be able to define and
demonstrate the deep importance of certain values via the device of an
identity, such as mother, but it is a bad thing when the meaning of
“mother” is so fixed that all women with children are pressured to have the
same deeply held values. For instance, at one time employers forced all
pregnant women to quit work.'”’ Fortunately, people in the modern world
have a bit more space to contest what it means to be a “mother.” But the
space for that contestation has required freedom. Protecting the freedom of
workers to become pregnant and have children—via bans on pregnancy

1% For a similar conception of identity as choice, rather than a “discovered” fact, see AMARTYA
SEN, THE ARGUMENTATIVE INDIAN: WRITINGS ON INDIAN HISTORY, CULTURE, AND IDENTITY 350-52
(2005).

106 «[A] high tolerance of diversity of dress expression is a measure of our practical commitment
to a democratic, open society, to which Mill's advocacy of the ‘no harm’ criterion was so elegantly
tailored.” William J.F. Keenan, Dress Freedom: The Personal and the Political, in DRESSED TO
IMPRESS: LOOKING THE PART 179, 180 (William J.F. Keenan ed., 2001); cf. Judith Butler,
“Appearances Aside,” 88 CAL. L. Rev. 55, 63 (2000), reprinted in ROBERT C. POST ET AL.,
PREJUDICIAL APPEARANCES: THE LOGIC OF AMERICAN ANTIDISCRIMINATION LAwW 73, 83 (2001)
(“For this challenge to take place, it must be possible for a person whose appearance calls the category
of the person into question to enter into the field of appearance precisely as a person. This is the power
the astereotypical has to rewrite the stereotype, . . . a power that is ‘had’ to the extent that such a person
is not first defeated by the powers of discrimination.”).

97 See, e.g., Berg v. Richmond Unified Sch. Dist., 528 F.2d 1208, 1209-10 n.1 (9th Cir. 1975)
(describing policy requiring women to take unpaid maternity leave starting in the seventh month of
pregnancy); see also H.R. Rep. No. 103-8(1l), at 9-10 (1993) (prohibiting employers from interfering
with an employee’s right to take medical or family leave).
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discrimination and gender-neutral entitlements to childcare leave—is part
of what provides more space for that contestation of what it means to be a
mother.

Would you change your racial identity if you could, or have you?
Your gender? Your sexual orientation? Other aspects of your sexual
identity, such as how often you have sex, or how much you like sex? Your
economic class? Your weight? To the first question many would answer,
“of course not,” viewing attempts to change one’s own racial identity as
self-effacing, perhaps even a sign of self-hatred so strong it constitutes a
mental disorder. But the truth is, we all change and seek to change some
aspects of our identity, even some aspects which seem determinative of
“who we are.” So what makes some parts of our identities so important
that we would not want to change them, and some parts so important that
we are desperate to change them?

I pose the last question to bring about a recognition: that identity,
meaning “that which makes one who one is,” can be either a restraint upon
or a facilitator of human flourishing. And indeed, identity can even be
both at the same time. Think of the woman who is restrained because of
her sex to rear children, and in the process develops talents and insights
that, free of this restraint, she would not have developed. Or gay men
forced into the closet, who develop a code of language and dress for
communication that otherwise would not have existed. Or all the
wonderful novels and poems written about oppression, resistance, and
revolution.

Of course, many behaviors contribute to the formation and re-
formation of identity.® Law cannot protect all; an attempt to do so would
collapse into an attempt to transcend all norms and all coercion—a foolish
task. However, | believe we can isolate certain behaviors that are central
means of exploring, reforming, and reaffirming a wide variety of
subcultural identities. Speech, and especially political speech, is, of
course, a commonly used means of reforming both identity and culture.
American law has focused so much on political speech and political
association, and has largely ignored rights and freedoms that are important
to people who historically have been outsiders, but we could focus on
those, too.

C. Problematic Uses of Rights

The promotion of rights is a move to which feminist and critical race
scholars may be resistant, on the view that rights are simply mechanisms
by which equality is resisted. For instance, rights to privacy were used to

1%8 See Ramachandran, supra note 101, at 19 (describing how “many behaviors—from reading a
magazine to being a prima donna—could be identity performative”).
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explain why beating one’s wife had to be untouched by law,'® and rights
to contract and property were used to explain why discrimination on the
basis of race should be untouched by law."® Rights to speech are used to
protect hate speech from criminal regulation,**! while the Boy Scouts used
the right to private association to defeat the antidiscrimination claims of
Dale, a gay scout leader.'*

Indeed, in light of this last example, and in light of widespread social
condemnation of racism, one might be concerned with rights for the very
reason | promote them: they are a refuge of the maladjusted. If the
maladjusted, the outsiders, are the racists, then why would | want to
provide them with a refuge? My answer is that there is plenty of prejudice
and subordination which remains socially acceptable—even conscious,
admittedly stereotype-based prejudice, depending on the context. For
instance, race and sex discrimination in dating and intimate association
remain acceptable, if not a matter of right, to many."* Even in less
“private” contexts, the idea of requiring employers to hire those who are
sexually unattractive does not hold majority support, and federal legislation
that would prohibit employment discrimination against lesbians, gays,
bisexuals, and transgender persons has thus far failed to become law.'*

9% For example,

[Dluring the Reconstruction Era . . . jurists began to justify the regulation of
domestic violence in the language of privacy and love associated with companionate
marriage in the industrial era. Jurists reasoning in this discourse of “affective
privacy” progressively abandoned tropes of hierarchy and began to employ tropes of
interiority to describe the marriage relationship, justifying the new regime of
common law immunity rules in languages that invoked the feelings and spaces of
domesticity.

Reva B. Siegel, “The Rule of Love: Wife Beating as Prerogative and Privacy, 105 YALE L.J.
2117, 2120 (1996).

10 california’s infamous Prop. 14, struck down in Reitman v. Mulkey, stated,

Neither the State nor any subdivision or agency thereof shall deny, limit or abridge,
directly or indirectly, the right of any person, who is willing or desires to sell, lease
or rent any part or all of his real property, to decline to sell, lease or rent such
property to such person or persons as he, in his absolute discretion, chooses.

CAL. CONST. art 1., § 26 (invalidated by Reitman v. Mulkey, 387 U.S. 369 (1967), Repealed Nov.
5,1974).

"1 gee R.A.V. v. City of St. Paul, Minn., 505 U.S. 377 (1992) (striking down a municipal
ordinance regulating hate speech).

12 5ee Boy Scouts of Am. v. Dale, 530 U.S. 640 (2000) (forbidding, as a violation of the freedom
of association, the application of New Jersey’s public accommodations law to require the Boy Scouts to
reinstate a gay scoutmaster).

1% As anecdotal evidence of this, when I propose regulation of such discrimination to my
students, a bit of nervous laughter generally ensues prior to grappling with the question. And while
virtually all my students who speak up in class support fair housing laws that limit private rights to
discriminate, a good deal fewer support regulation of discrimination in intimate association. Similarly,
at the live version of this symposium, Elizabeth Emens’s discussion of discrimination in intimate
association provoked a bit of nervous laughter as well.

4 The Employment Non-Discrimination Act has passed the House of Representatives but not the
Senate, and protection for transgender persons was removed from the Act before it passed the House.
Editorial, An Overdue Step for Equal Justice, N.Y. TIMES, Nov. 9, 2007, at A26, available at LEXIS,
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Avrbitrary demands for racial groups and persons of various national origins
to assimilate remain acceptable even in the absence of explanations for
why such assimilation is useful or necessary."™ Surely my own biases
make me incapable of pointing out all kinds of unjust subordination,
especially that which benefits me.

It took a great deal of effort to transform one type of prejudice—based
on racial phenotype—from a social norm to an unconscious bias of which
many would like to rid themselves. But that accomplishment is not
enough. As a result, we need rights, because racists are not the only
maladjusted members of society. Transgender persons, aggressive women,
single mothers, bisexuals, sexual undesirables, highly sexual persons (in
some contexts)—all these people are maladjusted, too, and all of them
have something to teach others. Thus, we need to protect the maladjusted,
even at the risk that this will provide marginal benefits to maladjusted
racists, misogynists, and the like.

Moreover, we may not always be able to distinguish behaviors that
communicate and reify subordinating cultural meanings from those that
subvert those meanings. For instance, a woman who wears makeup and
high heels may be engaging in behavior that reinforces stereotypes about
women. But perhaps she is a leshian who participates in butch-femme
culture, a practice which some understand as very subversive of
stereotypical gender roles.*® How her behavior is read and the effect it has
will depend on context, including what those around her know and don’t
know about her. As another example, take Dave Chappelle, a comedian
whose television show, Chappelle’s Show, was often considered parody,
subversive of racial and other stereotypes.*” Chappelle himself later
expressed concern that some of his sketches were “socially irresponsible.”
He has described a moment in which a white crewmember laughed as he
performed in blackface, in a way that made Chappelle feel he was being
laughed at, not with."*®

Others may resist the use of rights as a crucial part of an
antisubordination project because they may seem illusory. “Freedom,” on
this theory, is just an illusion because formal rights in the absence of

News Library, NYT File; Cynthia Laird, Tense Meeting with HRC over ENDA, BAY AREA REPORTER,
Jan. 10, 2008, http://www.ebar.com/news/article.php?sec=news&article=2589.

15 See, e.g., Peter Baker, Administration is Singing More Than One Tune on Spanish Version of
Anthem, WASH. PosT, May 3, 2006, at A06, available at LEXIS, News Library, WPOST File
(reporting on President Bush’s statement that “people who want to be a citizen of this country ought to
learn English, and they ought to learn to sing the national anthem in English”).

118 See, e.g., Judith Butler, Imitation and Gender Insubordination, in THE LESBIAN AND GAY
STUDIES READER 307, 307 (Henry Abelove et al. eds., 1993) (arguing for “subverting both gender and
sexual identity by destabilizing the categories that make them up”).

M7 Chappelle:  “An Act of Freedom” CBS NEews, Dec. 29, 2004,
http://www.chsnews.com/stories/2004/10/19/6011/main650149.shtml.

M8 Chappelle’s Story, THE OPRAH  WINFREY  SHOw, Feb. 3, 2006,
http://www.oprah.com/tows/slide/200602/20060203/slide_20060203_284_105.jhtml.
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substantive power provide no freedom at all. What seem to be autonomous
desires and choices, then, are constrained and corrupted by gender, race,
and other systems of social limitation and coercion, such that these choices
are not, and perhaps never could be, free."® In the Foucauldian version of
this view, even with the law’s help, we could not exist “free” of these
manifold forms of coercion, nor would we necessarily want to."® In other
versions, the state might actually best promote freedom by interfering with
capitalist, sexist, and racist regimes, in order to ensure some equal
opportunity to exercise choice, through regulation.'*

My goal here is to take a *“post-queer, post-Marxist, post-feminist”
view,'# one that recognizes that the existence of “private” spheres in
which background inequality persists can nevertheless contribute to human
flourishing, but also acknowledges and interrogates the effects of capitalist,
racist, and sexist systems on the end results of that flourishing.

For instance, queer theorists have noted the troubling fact that the
capitalist market has actually opened up venues for flourishing queer
culture and expression that are integral to queer identity.’* It simply
cannot be denied that gay men especially, and some lesbians, have found a
refuge of sorts in many sectors of the market, such as bars, certain parts of
the movie industry, and cable television."”* But on the other hand, these
commercial refuges may have contributed to the rise of a commodified
version of gay culture that reproduces economic privilege and
disadvantage.

How can we respond to the fact that private cultural production poses a
simultaneous opportunity for change and danger of private coercion? The
answer, | argue, is not to rely exclusively on top-down attempts to improve
cultural norms and remove the aspects that unjustly subordinate groups like
people of color, women, or queers. The problem with such attempts is not

1% See, e.g., Owen M. Fiss, Free Speech and Social Structure, 71 IOWA L. REV. 1405, 1412
(1986) (“I think it fair to say that in a capitalist society, the protection of autonomy will on the whole
produce a public debate that is dominated by those who are economically powerful.”); Catharine A.
MacKinnon, Pornography, Civil Rights, and Speech, 20 HARv. C.R.-C.L. L. Rev. 1, 3-5 (1985)
(describing an “absolutist” or “neutral” version of the First Amendment as “the systematic defense of
those who own the speech because they can buy it or have speech to lose because they have the power
to articulate in a way that counts”).

120 See MICHEL FOUCAULT, DISCIPLINE AND PUNISH: THE BIRTH OF THE PRISON 195-228 (Alan
Sheridan trans., Vintage Books 2d ed. 1995) (1977) (describing mechanisms for exercising power and
imposing discipline).

21 Byt see Kathleen M. Sullivan, Free Speech and Unfree Markets, 42 UCLA L. REv. 949, 963
(1995) (arguing that governmental attempts to regulate speech using a market-based approach are
ineffective because speech is not a fungible commodity).

122 See Sears, supra note 99, at 105 (coining the term “queer Marxist feminism™).

2% See id. at 104-05 (lamenting the “commodification of queer life”) (citing MICHAEL WARNER,
FEAR OF A QUEER PLANET, at vii, xxxi, n.28 (Michael Warner ed., 1993)); see also D’Emilio, supra
note 100, at 473 (noting that although capitalism has opened up identity expression possibilities for
gays and leshians, it has also further increased heterosexism and homophobia).

124 See Sears, supra note 99, at 104-05 (noting places where lesbian and gay life have thrived).
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necessarily a problem of interference with autonomy; it is also a problem
of reinstantiating subordinating norms themselves.

For instance, feminists have been right, for a long time, that privately
enforced appearance standards for women do a great deal of the work of
constructing their subordinated status as women.'® However, we would be
wrong to create laws prohibiting cosmetics, corsets, high heels, and other
ultra-feminine forms of dress. We would be wrong not only because such
laws would interfere with autonomy, an objection one might reject if the
desire to dress in such ways were viewed as merely the product of false
consciousness,’® but also because wholesale rejection of corsets,
cosmetics, and the like smacks of an earlier, subordinating, set of
appearance standards for women.

Before women were encouraged to dress provocatively and sexually,
they were discouraged from doing so, and not for feminist reasons. In
nineteenth-century America, women were discouraged from doing so
because of a moral code that equated the internal goodness and value of
women with their external appearance.’”” Women with pale, luminous skin
got that way by being chaste and morally pure, and women who were
chaste and morally pure developed pale, luminous skin."® Within this
morality, the use of “artifice” such as cosmetics or corsets to alter the
appearance was deemed a dangerous, feminine sort of trickery, and fear of
this “deception” was animated by racist anxiety about passing.’” But this
morality did not promote equality. Rather, it valued women for their
appearance, sexual purity, and white racial purity.**

This story of the cultural meaning of cosmetics and other forms of
female artifice is not unique in its complexity. The cultural meaning of
many behaviors and choices could not be properly categorized as wholly
negative or positive. We would be mistaken to ascribe a single, stable
meaning to these practices, and to recommend their replacement with
cultural norms just as problematic as the ones we seek to eradicate. For
instance, it is surely true that being assaulted with depictions of African-

125 See, e.g., CHARLOTTE PERKINS GILMAN, THE DRESS OF WOMEN: A CRITICAL INTRODUCTION
TO THE SYMBOLISM AND SOCIOLOGY OF CLOTHING 110-17 (Michael R. Hill & Mary Jo Deegan eds.,
2002) (questioning why women willingly acquiesce to the force of fashion).

126 gee 35 Years Ago, Miss America Protest Announced Birth of Women’s Liberation, Aug./Sept.
2003, http://www.afn.org/~iguana/archives/2003_08/20030815.html (noting that Radical Feminist
Carol Hanisch appeared on the Joy of Resistance, a feminist radio show, opining that women’s wearing
of corsets and high heels is a false form of feminine expression).

27 KATHY PEISS, HOPE IN A JAR: THE MAKING OF AMERICA’S BEAUTY CULTURE 156 (1998)
[hereinafter PEISS, HOPE IN A JAR]; Kathy Peiss, Making Up, Making Over: Cosmetics, Consumer
Culture, and Women's Identity, in THE SEX OF THINGS: GENDER AND CONSUMPTION IN HISTORICAL
PERSPECTIVE 311, 313 (Victoria de Grazia & Ellen Furlough eds., 1996) [hereinafter Peiss, Making
Up].

128 pgiss, HOPE IN A JAR, supra note 127, at 24; Peiss, Making Up, supra note 127, at 313.
iz PEISS, HOPE IN A JAR, supra note 127, at 31-32.
Id.






