60, Arucie 134-—General arucie

a. Text of statule.

Though not specifically mentioned in this chap-
ter, all disorders and neglects to the prejudice of
good order and discipline in the armed forces, all
conduct of a nature to bring discredit upon the
armed forces, and crimes and offenses not capi-
tal, of which persons subject to this chapter may

be guilty, shall be taken cognizance of by a gener-
al, special, or summary court-martial, according
to the nature and degree of the offense, and shall
be punished at the discretion of that court.

b. Elements. The proof required for conviction of an
offense under Article 134 depends upon the nature
of the misconduct charged. If the conduct is pun-
ished as a crime or offense not capital, the proof
must establish every element of the crime or offense
as required by the applicable law. If the conduct is
punished as a disorder or neglect to the prejudice of
good order and discipline in the armed forces, or of
a nature to bring discredit upon the armed forces,
then the following proof is required:

(1) That the accused did or failed to do certain
acts; and

(2) That, under the circumstances, the accused’s
conduct was to the prejudice of good order and
discipline in the armed forces or was of a nature to
bring discredit upon the armed forces.

c. Explanation.

(1) In general. Article 134 makes punishable acts '

in three categories of offenses not specifically cov-
ered in any other article of the code. These are
referred to as “clauses 1, 2, and 3” of Article 134.
Clause 1 offenses involve disorders and neglects to
the prejudice of good order and discipline in the
armed forces. Clause 2 offenses involve conduct of a
nature to bring discredit upon the armed forces.
Clause 3 offenses involve noncapital crimes or of-
fenses which violate Federal law including law made
applicable through the Federal Assimilative Crimes
Act, see subsection (4) below. If any conduct of this
nature is specifically made punishable by another
article of the code, it must be charged as a viclation
of that article. See subparagraph (5)(a) below. How-
ever, see paragraph 59 ¢ for offenses conimitted by
commissioned officers, cadets, and midshipmen.

(2) Disorders and neglects to the prejudice of
good order and discipline in the armed forces
(clause I).

(a) To the prejudice of good order and disci-
pline. “To the prejudice of good order and disci-
pline” refers only to acts directly prejudicial to good
order and discipline and not to acts which are preju-
dicial only in a remote or indirect sense. Almost any
irregular or improper act on the part of 2 member of
the military service could be regarded as prejudicial
in some indirect or remote sense; however, this arti-
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cle does not include these distant effects. It is con-
fined to cases in which the prejudice is reasonably
direct and palpable. An act in violation of a local
civil law or of a foreign law may be punished if it
constitutes 4 disorder or neglect to the prejudice of
good order and discipline in the armed forces. How-
ever, see R.C.M. 203 concerning subject-matier
jurisdiction.

(b} Breach of custom of the service. A breach
of a custom of the service may result in 2 violation
of clause 1 of Article 134. In its legal sense, “cus-
tom” means more than a method of procedure or a
mode of conduct or behavior which is merely of
frequent or usual occurrence. Custom artises out of
fong established practices which by common usage
have attained the force of law in the military or
other community affected by them. No custom may
be contrary to existing law or regulation. A custom
which has not been adopted by existing statute or
regulafion ceases to exist when its observance has
been generally abandoned. Many customs of the
service are now set forth in regulations of the vari-
ous armed forces. Violations of these customs
should be charged under Article 92 as violations of
the regulations in which they appear if the regulation
is punitive. See paragraph 16c.

(3) Conduct of a nature to bring discredit upon
the armed forces (clause 2). “Discredit” means to
injure the reputation of. This clause of Article 134
makes punishable conduet which has a tendency to
bring the service into disrepute or which tends to
lower it in public esteern. Acts in violation of a local
civil law or a foreign law may be punished if they
are of a pature to bring discredit upon the armed
forces. However, see R.CM. 203 concerning sub-
ject-matter jurisdiction.

(4) Crimes and offenses not capital {clause 3).

(2} In general. State and foreign laws are not
included within the crimes and offenses not capital
referred to in this clause of Article 134 and viola-
tions thereof may not be prosecuted as such except
when State law becomes Federal law of local appli-
cation under section 13 of title 18 of the United
States Code (Federal Assimilative Crimes Act— see
subparagraph (4)(c) below). For the purpose of
court-martia) jurisdiction, the laws which may be
applied under clause 3 of Article 134 are divided
into two groups: crimes and offenses of unlimited
application (crimes which are punishable regardless
where they may be committed), and crimes andof-



fenses of local application (crimes which are punish-
able only if committed in areas of federal
jurisdiction).

(b) Crimes and offenses of uniimited applica-
tion. Certain noncapital crimes and offenses prohib-
ited by the United States Code are made applicable
under clause 3 of Article 134 to all persons subject
to the code regardless where the wrongful act or
omission occurred. Examples include: counterfeiting
{18 U.S.C. § 471), and various frauds against the
Government not covered by Article 132.

(¢) Crimes and offenses of local application.

(i) Jn general. A person subject to the code
may not be punished under clause 3 of Article 134
for an offense that occurred in a place where the law
in question did not apply. For example, a person
may not be punished under clause 3 of Article 134
when the act occurred in a foreign country merely
because that act would have been an offense under
the United States Code had the act occurred in the
United States. Regardless where committed, such an
act might be punishable under clanses 1 or.2 of
Article 134. There are two tvpes of congressional
enactments of local application: specific federal stat-
utes (defining particular crimes), and a general fed-
eral statute, the Federal Assimilative Crimes Act
{which adopts certain state criminal laws).

(ii) Federal Assimilative Crimes Act (18
U/.8.C. § 13). The Federal Assimilative Crimes Act
is an adoption by Congress of state criminal laws for
areas of exclusive or concurrent federal jurisdiction,
provided federal criminal law, including the UCMI,
has not defined an applicable offense for the mis-
conduct committed. The Act applies to state laws
- validly existing at the time of the offense without
regard to when these laws were enacted, whether
before or after passige of the Act, and whether
before or after the acquisition of the land where the
offense was committed. For example, if 4 person
committed an act on a military installation in the
United States at a certain location over which the
United States had either exclusive or concutrent ju-
risdiction, and it was not an offense specifically de-
fined by federal law (including the UCMI), that
persorr could be punished for that act by a court-
martial if it was a violation of a noncapital offense
under the law of the Staie where the military instal-
lation was located. This is possible because the Act
adopts the criminal law of the state wherein the
military installation is located and applies it as
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though it were federal law. The text of the Act is as
follows: Whoever within or upon any of the places
now existing or hereafter reserved or acquired as
provided in section 7 of this title, is guilty of any act
or omission which, although not made punishable by -
any enactment of Congress, would be punishable if
committed or omitted within the jurisdiction of the
State, Territory, Possession, or District in which
such place is situated, by the laws thereof in force at
the time of such act or omission, shail be guilty of a
like offense and subject to a like punishment.
(5) Limitations on Article 134.

(a) Presmption doctrine. The preemption doc-
trine prohibits application of Article 134 to conduct
covered by Articles 80 through 132. For cxample,
larceny is covered in Article 121, and if an element
of that offense is lacking—for example, intent—
there can be no larceny or larceny-type offense, ei-
ther under Article 121 or, because of preemption,
under Article 134, Article 134 cannot be used to
create a new kind of larceny offense, one without
the required intent, where Congress has already set

Article 121.

(b) Capital offense. A capital offense may not
be tried under Article 134.

(6) Drafiing specifications for Article 134 of-
Senses.

(a) In general. A specification alleging a viola-
tion ef Article 134 need not expressly allege that the
conduct was “a disorder or neglect,” that it was “of
a nature to bring discredit upon the armed forces,”
or that it constituted “a crime or offense not capital.”
The same conduct may constitute a disorder or neg-
lect to the prejudice of good order and discipline in
the armed forces and at the same time be of a nature
to bring discredit upon the armed forces.

(b) Specifications under clause 3. When aileg-
ing a clause 3 violation, each element of the federal
or assimilated statute must be alleged expressly or
by necessary implication. In addition, the federal or
assimilated statute should be identified.

(c) Specifications for clause I or 2 offenses not
listed Tf conduct by an accused does not fall under
any of the listed offenses for vielations of Article
134 in this Manual {paragraphs 61 through 113 of
this Part) a specification not listed in this Manual
may be used to allege the offense.
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