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SUMMARY:

... And today, many organizations leading opposition to expansion of marriage rights for same-sex couples characterize
their efforts as part of a larger agenda to roll back sex discrimination law to permit the government once again to pro-
mote sex-stereotyped gender roles. ... As a practical matter, it elevates the level of scrutiny applied to discriminatory
marriage laws from the rational basis review commonly afforded classifications based on sexual orientation to the
heightened intermediate or, in some states, strict scrutiny afforded classifications based on gender. ... Review of the
decisions shows that courts have rejected the facial sex discrimination argument on the ground that it applies equally to

men and women, and have rejected analogies to Loving, facilitated in part by the decoupling of the facial sex discrimi-
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nation argument and the sex stereotype argument. ... Baehr was decided on facial sex discrimination grounds; it did not
address more substantive sex stereotyping arguments. ... Thus, an understanding of the sex stereotypes perpetuating
gender-differentiated family roles at stake in the current marriage debate (and thus the invidious sex discrimination un-
derlying restrictive marriage statutes) strengthens the sex discrimination-based "Loving analogy" because it is sex
stereotypes, and their effect of limiting freedom of individuals and subordinating women, that give the discrimination
analogy its full effect. ... The belief that marriage can and should play a central role in addressing poverty--and con-
comitant stereotypes about gender roles within marriage--has had a prominent place in recent welfare law develop-
ments, including "marriage promotion™ programs and "responsible fatherhood" initiatives, as well as abstinence-only
education. ... Sanctioning sex-based classifications on the grounds that men and women, simply by virtue of their gen-
der, necessarily play different roles in the lives of their children and in their relationships with each other causes con-

crete harm to women and to men throughout our society.

TEXT:
[*461]

Introduction

In 1993, the Hawaii Supreme Court held in Baehr v. Lewin n1 that same-sex couples denied the right to marry could
state a claim for sex discrimination. With that decision, an argument that had previously been primarily a matter of aca-
demic debate was thrust into the center of one of the defining cultural wars of our time. Following Baehr, same-sex
couples filed lawsuits in at least eleven states. In the past few years, the highest state courts in Vermont, n2 Massachu-
setts, n3 New Jersey, n4 New York, n5 and Washington, n6 as well as intermediate courts in Arizona n7 and Indiana, n8
have ruled on the issue; as of May 2007, appeals are pending in the highest courts in California, n9 Connecticut, n10
and Maryland. n11 Some suits have been won by plaintiffs, [*462] leading either to marriage (Massachusetts) or civil
unions providing all of the benefits of marriage (New Jersey and Vermont). Others, largely in closely divided opinions,
have been lost by plaintiffs (New York and Washington). But while sex discrimination has been argued by the plaintiffs
in each of these cases, no state high court since Baehr has found that denying a same-sex couple the right to marry suc-
cessfully states a sex discrimination claim. Rather, the subsequent decisions have either ignored or rejected sex dis-

crimination arguments. Indeed--and most troubling--several of the more recent opinions rejecting same-sex couples'
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claims to the right to marry have actually relied in part on sex stereotypes, even as they reject arguments that such
stereotypes are embodied in and perpetuated by exclusionary marriage laws.

This Article considers the sex discrimination arguments in the context of the flurry of recent decisions issued by
state courts and the arguments presented by parties and amici before those courts. Now that there is a critical mass of
decisions regarding limiting marriage to different-sex couples, we can see patterns in how the sex discrimination argu-
ment has been used by litigants and received by courts. Thus, the primary objective of this Article is not to evaluate the
academic merits of the sex discrimination argument (which many commentators, some cited herein, have done before
us), but rather to strengthen that argument by closely reading recent decisions issued in the marriage cases across the
country and placing those decisions in context with selected sex discrimination jurisprudence.

Specifically, this Article attempts to diagnose why recent high court majorities have not accepted previous itera-
tions of the sex discrimination argument in favor of marriage rights for same-sex couples, and to provide support that
may have been overlooked in such previous iterations. It concludes that the sex discrimination argument is based on two
interconnected arguments: first, that restrictive marriage statutes facially discriminate on the basis of sex, and second,
that the rationales offered as justifications for the sex-based classifications in these statutes rely upon sex stereotypes
that may not be the basis for government action. This Article argues that the facial sex discrimination argument draws
normative strength from, and vindicates values associated with, the sex stereotyping argument. In recent cases, the fa-
cial sex discrimination argument has been presented as distinct from the more substantive sex stereotyping argument,
making it unnecessarily vulnerable to a claim that the state has not discriminated because the sex-based restrictions in
marriage statutes apply equally to (gay) men and (lesbian) women. Showing that justifications for sex classifications in
marriage statutes perpetuate sex stereotypes that can subordinate women and can limit the freedom of both women and
men to choose how to structure their lives strengthens the analogy between the sex discrimination argument in these
cases and the race discrimination argument in the Supreme Court's groundbreaking anti-miscegenation case, Loving v.
Virginia, in which the Court [*463] held that the right to marry could not be restricted on the basis of race by a law
whose rationales and classifications perpetuated racial hierarchy. n12

In fact, as our review of recent decisions demonstrates, courts regularly impute to legislatures justifications for lim-
iting marriage to different-sex couples that rely upon sex-based stereotypes that have been found to be unconstitutional
sex discrimination in other contexts. Courts, for example, have upheld different-sex marriage requirements on the

grounds that men and women, simply by virtue of their gender, provide distinct role models for children; that men and
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women play "opposite" or "complementary" roles within marriage; and that marriage is essential to protect vulnerable
women from irresponsible men who, absent the bonds of marriage, would abandon their children. n13 Such unexamined
reliance on sex stereotypes stands in sharp contrast to recent changes in family law and constitutional law requiring
gender neutrality, which has led to the removal of explicit sex-based classifications and the disavowal of sex-based pre-
sumptions in custody, alimony, and other areas that had previously relied on gender stereotypes. Exposing the sex
stereotypes at play makes it more likely that the classifications will be acknowledged as a form of facial sex discrimina-
tion by demonstrating a real "harm" caused by the sex-based classifications and, more generally, helps discredit the
proffered rationalizations as insufficient to meet even "rational basis" review.

The Article shows that, for many, opposition to marriage for same-sex couples is part of a socially conservative
philosophy that holds that sexual activity is only appropriate within (heterosexual) marriage and that is articulated in
programs as varied as publicly-funded abstinence-only education and marriage promotion programs as part of welfare
reform. Not all who oppose marriage for same-sex couples espouse this larger philosophy, but examining the views of
those who do reveals how opposition to marriage for same-sex couples is often intertwined with efforts to enforce gen-
der-differentiated family roles. Conservatives who argue against marriage for same-sex couples explicitly and implicitly
invoke sex stereotypes about women's and men's roles. The connection is not new. A generation ago, in the 1970s and
1980s, conservative activists argued against proposed federal and state equal rights amendments ("ERASs") on the
ground that they would require recognition of marriage rights for same-sex couples. n14 In arguing that the ERA would
invalidate sex-based limitations on who could marry, the amendment's opponents consciously used public discomfort
with the concept of marriage by same-sex couples to undermine support for constitutional guarantees of sex equality.
And today, many organizations leading opposition to expansion of marriage rights for same-sex couples characterize
their efforts as part of a larger agenda to roll back sex discrimination law to permit [*464] the government once again
to promote sex-stereotyped gender roles. n15 Of course, individuals and individual families today, as in the past, may
choose to structure their relationships in accordance with traditional gender roles. But, this Article argues, under modern
sex discrimination jurisprudence, the government cannot justify the use of sex-based classifications--in marriage laws or
in other contexts--by assumptions that individuals will, or should, conform to traditional gender roles.

Part | of this Article explains the sex discrimination arguments in favor of marriage for lesbians and gay men and
puts such arguments in the context of briefs actually filed by plaintiffs' counsel and amici curiae in marriage cases. Part

Il charts the courts' receptivity, or lack thereof, to such arguments, from the Hawaii Supreme Court's decision in Baehr
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v. Lewin to recent decisions by courts in a number of states. Part 111 demonstrates that the sex discrimination argument
may be strengthened by grounding the facial sex discrimination argument in a discussion of sex stereotyping to show
how the sex-based classifications limit individual freedom and tend to maintain gender hierarchies. Finally, Part IV ex-
poses the way in which harmful sex stereotypes do, in fact, underlie restrictive marriage statutes and assumptions re-
garding those statutes, even to this day. Indeed, Part IV reveals how many courts and judges have relied on harmful sex
stereotypes to justify marriage restrictions. By highlighting the extent to which the statutory objectives identified as
underlying different-sex marriage restrictions actually depend on sex-based stereotypes regarding gender roles, this Ar-
ticle strengthens the case for striking down such restrictions as unlawful sex discrimination.

I. Articulating the Sex Discrimination Claim

Of the numerous grounds on which state and federal laws restricting marriage to different-sex couples may be chal-
lenged as unconstitutional, sex discrimination has the potential to be a particularly powerful tool. It has a logical
strength that is easy to grasp: the laws at issue clearly use sex-based classifications in prescribing that a man may only
marry a woman and that a woman may only marry a man. As a practical matter, it elevates the level of scrutiny applied
to discriminatory marriage laws from the rational basis review commonly afforded classifications based on sexual orien-
tation to the heightened intermediate or, in some states, strict scrutiny afforded classifications based on gender. And it
may reach members of the public (and members of courts) who are not particularly concerned about discrimination
against lesbians and gay men but care passionately about discrimination against women. n16

[*465] Significantly, the sex discrimination argument is not new to the debate over marriage rights for same-sex
couples. Plaintiffs advanced sex discrimination arguments during the first wave of court cases by same-sex couples
seeking the right to marry in the 1970s. That era’s increased success with sex equality legislation and jurisprudence,
however, did not translate into the right to marry for same-sex couples. For example, the Supreme Court of Minnesota
in Baker v. Nelson n17 denied a sex discrimination claim in holding Minnesota's restriction of marriage to different-sex
couples constitutional. The court rejected the plaintiffs' analogy to Loving v. Virginia, n18 concluding, without explana-
tion, that "there is a clear distinction between a marital restriction based merely upon race and one based upon the fun-
damental difference in sex.” n19 A few years later, in Singer v. Hara, the Washington State Court of Appeal rejected a
same-sex couple's claim that restricting marriage to different-sex couples violated the state's recently-passed Equal

Rights Amendment ("ERA™). n20 Relying on tautological reasoning, the court held that the plaintiffs "are not being



Page 6
30 Harv. J.L. & Gender 461, *

denied entry into the marriage relationship because of their sex; rather, they are being denied entry into the marriage
relationship because of the recognized definition of that relationship as one which may be entered into only by two per-
sons who are members of the opposite sex.” n21 The court rejected the analogy to Loving and held that the ERA was
inapposite, citing commentary from proponents of the state ERA who had specifically rejected the contention that the
amendment would require permitting same-sex couples to marry. n22

[*466] In fact, the specter of marriage by same-sex couples played a central role in debates during the 1970s over
the federal Equal Rights Amendment. n23 The federal ERA was approved in Congress by large margins in 1972 and
ratified by thirty of the thirty-eight states required within two years; ratification then slowed radically and finally
stopped completely. As Reva Siegel details, the opposition movement, led by Phyllis Schlafly's remarkably effective
STOP ERA organization, "linked together the ERA, abortion, and homosexuality in ways that changed the meaning of
each, and mobilized a grassroots, '‘profamily constituency' to oppose this unholy trinity." n24 Recognizing that marriage
rights for same-sex couples (as well as abortion rights) discomforted much of the public who were otherwise supportive
of guaranteeing sex equality, ERA opponents used these hot-button issues to derail passage of the ERA, which had
seemed almost assured.

Schlafly, presaging sex discrimination arguments made in contemporary cases (though obviously with a very dif-
ferent intent), argued against the ERA on the grounds that it would require granting same-sex couples the right to marry
because "it is precisely 'on account of sex' that a state now denies a marriage license to a man and a man, or to a woman
and a woman." n25 Schlafly also explicitly tied the possibility of marriage for same-sex couples to "degradation™ of
women's homemaker role and traditional gender roles within families. n26 Other anti-ERA advocates made similar ar-
guments. n27 As in Washington state, many proponents of the federal ERA, well aware of the volatility of the issue,
went to lengths to disclaim the possibility that ratification of the ERA would require permitting same-sex couples to
marry. For example, at a 1977 conference, ERA advocates adopted a platform [*467] proclaiming "ERA will NOT
change or weaken family structure ... ERA will NOT require States to permit homosexual marriage." n28 Some ERA
supporters, on the other hand, explicitly argued, or at least "acknowledged," that one of the benefits of the ERA was that
it would require elimination of different-sex requirements for civil marriages. n29

Thus, it is not only contemporary advocates for expansion of marriage rights that understand that the government's
refusal to permit same-sex couples to marry implicates sex discrimination concerns and that much resistance to mar-

riage for same-sex couples is intimately related to the perpetuation of gender-differentiated family roles; conservative
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advocates have been making similar arguments (though with the opposite intended effect) for several decades. And, as
discussed in Part IV, conservative groups today continue to oppose marriage for same-sex couples as part of a larger
effort to promote a return to sex-stereotyped gender roles within marriage. n30 Significantly, advocates on both sides of
the ERA issue--that is, both those who "acknowledged" and those who "warned"--were correct in noting that robust
protection against sex discrimination by the government would require [*468] permitting same-sex couples to marry.
As set forth in Part 111, although the federal ERA was never ratified, the protection against sex discrimination that we
now recognize as guaranteed by the federal Equal Protection Clause and state analogs (as well as state ERAs that were
enacted) should be understood as requiring elimination of different-sex requirements in statutes governing civil mar-
riage.

In the late 1980s, the Supreme Court's decision in Bowers v. Hardwick n31 seemed to foreclose privacy-based chal-
lenges to the denial of leshian and gay rights. Led by the work of Andrew Koppelman and Sylvia Law, scholars took
this opportunity to resurrect a sex discrimination focus within gay rights commentary. n32 These legal experts made
explicit the way in which norms for both gender and sexuality act to police the same conduct and punish the same viola-
tions. In particular, these scholars showed that the stigmatization of leshians and gay men is linked to the subordination

of women. As Koppelman later explained:

The two stigmas--sex-inappropriateness and homosexuality--are virtually interchangeable, and each is readily used as a
metaphor for the other. Moreover, both stigmas have gender-specific forms that imply that men ought to have power
over women. Gay men are stigmatized as effeminate, which means insufficiently aggressive and dominant. Lesbians are

stigmatized as too aggressive and dominant; ... they appear to be guilty of some kind of insubordination. n33

Through this lens, it becomes clear that the same sex stereotypes that act to devalue women also work to demonize les-
bians and gay men. Thus, the scholars argued, just as the U.S. Supreme Court found in Loving that an anti-
miscegenation law unconstitutionally discriminated on the basis of race, so should courts recognize that limiting mar-
riage to different-sex couples (or other forms of discrimination against lesbians and gay men) unconstitutionally dis-

criminates on the basis of sex.
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Thus conceived, the sex discrimination argument has been presented as having two distinct parts. First, a restrictive
marriage statute, which only [*469] allows marriage between a man and a woman, discriminates on its face by restrict-
ing an individual's right to marry his or her chosen spouse purely on the basis of gender. That is, a man is not permitted
to marry a man, but would be permitted to marry that same person if he were a woman. This is what we will term the
"facial sex discrimination™ argument.

The second form of the sex discrimination argument posits that the denial of the right to marry to same-sex couples
relies on and enforces impermissible sex stereotypes. This is what we will term the "sex stereotype discrimination,” or
""sex stereotyping" argument. Broadly, this argument is that a restrictive marriage statute discriminates because it relies
upon and perpetuates a system under which men and women occupy different marriage and family roles: men must "act
like husbands™ and women must "act like wives." n34 The sex stereotyping argument may be understood as vindicating
anti-subordination values, on the view that sex stereotypes implicated by the marriage statute are harmful because they
perpetuate a patriarchal view of marriage and family that presumes a breadwinner, head-of-household husband/father
and a caretaker, subordinate wife/mother. The argument also advances liberty interests, prohibiting government en-
forcement of sex roles that limit the freedom of individual women and men to depart from traditional gender roles in
choosing their own life paths. A slightly different formulation of the argument takes a more libertarian form, positing
that the State should be agnostic as to gender roles, allowing women and men to choose their roles in marriage and fam-
ily without government preferences. That is, regardless of whether it is "good" or "bad" to adhere to traditional gender
roles, the State should express no preference and should allow individual women and men to choose for themselves. n35

While theorists usually emphasize the extent to which the sex discrimination argument involves sex stereotypes that
enforce gender hierarchies, litigants have generally separated the facial sex discrimination argument from the sex
stereotype discrimination argument. Many litigants have chosen to emphasize the facial sex discrimination argument,
shying away from more controversial subordination themes. For instance, in the pending California marriage litigation,
the brief submitted by plaintiffs' counsel in the Court of Appeal first emphasized the facial nature of the classification:
"To conclude that California's marriage statutes unconstitutionally discriminate on the basis of sex, this Court need look
no further than the existence of a [*470] facial classification based on sex and the absence of any current justification
for that restriction.” n36 The brief then relied on Loving and California's state analog, Perez v. Sharp, n37 to argue that
the purported "equal application” of the statutes to women and men does not save it from constitutional scrutiny: "Al-

though the statute ‘equally’ prohibits men and women from marrying a person of the same sex, mere equal application to
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different groups does not negate the injury to individuals nor immunize a discriminatory statute from heightened scru-
tiny." n38

Then, in a separate section of their brief, plaintiffs' counsel contended that the restriction on marriage is "a vestige
of an era in which the rights and duties of spouses were defined by gender." n39 Addressing the historical roots of mar-
riage that subordinated women to men, plaintiffs' counsel explained how courts and legislatures have rejected such sub-
ordination as "natural” and have instead taken "steps to eliminate gender as a relevant legal factor within the marital
relationship.” n40 In not tying the sex stereotypes at work in the restriction of marriage to different-sex couples to the
facial sex classification seen in the marriage statutes, the plaintiffs' brief presented two seemingly separate justifications
for a finding of impermissible sex discrimination.

Other briefs submitted by plaintiffs' counsel in marriage cases around the country have adhered to the same strat-
egy, either laying out the two sex discrimination arguments as separate concepts or advancing only the facial sex dis-
crimination argument as the basis of the claim for relief. n41 For instance, [*471] in Goodridge v. Department of Pub-
lic Health, the Massachusetts case, plaintiffs' counsel contended that the state applied the marriage statute in a way that
discriminated based on sex: "Heidi Norton was denied a license to marry Gina Smith because she is a woman. But a
man can marry Gina, and if Heidi were a man, she could marry Gina." n42 Plaintiffs' counsel also countered the state's
appeal to the "equal application” theory in the context of Loving and Perez. However, rather than point to the invidious
nature of the sex discrimination at issue, to analogize to the invidious race discrimination embodied in the anti-
miscegenation statutes, plaintiffs' counsel used Loving and Perez to demonstrate that the right to marry is an individual
right that cannot be restricted merely because two groups are treated the same. As plaintiffs' counsel concluded, "from
the perspective of each individual plaintiff, the defendants set up a sex-based classification by rejecting their choice of
partner based on their own sex." n43

Plaintiffs' counsel in Goodridge did not affirmatively argue sex discrimination based on sex stereotypes. Rather,
they employed the concept of sex stereotypes to counter the defendants' purported justification for the sex-based classi-
fication. Rejecting the state's justification based on procreation, plaintiffs' counsel explained that "to rely on generaliza-
tions about procreative capacity as the basis for determining who shall participate in legal rights, as defendants do here,
harkens back to an era in which women were defined by their procreative abilities.” n44 Analogous divisions were

made by plaintiffs' counsel in New Jersey n45 and Maryland. n46
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Following the lead of plaintiffs' counsel, amici curiae writing briefs focused on sex discrimination arguments have
also, to a large extent, separated the facial and sex stereotype discrimination arguments. n47 For example, in the [*472]
California litigation, the brief of amici curiae concerned with women's rights first explained how the California mar-
riage statute classifies on the basis of sex and is therefore invalid, despite its purported "equal application" to women
and men. n48 Then, separate from the preceding argument, the brief delved into sex stereotype discrimination. n49

Given the initial success of Baehr on facial sex discrimination grounds, the sharp division between the facial sex
discrimination argument and the sex stereotype arguments is not surprising. Practitioners, quite reasonably, positioned
the arguments separately for clarity and simplicity. This appeared to have the obvious benefit of leaving the seductive
and relatively moderate facial sex discrimination argument as an independent ground upon which a ruling in plaintiffs'
favor could be based. n50 However, as demonstrated below, this strategy has not worked. State court majorities have
generally relied on an "equal application" theory to reject the facial sex discrimination argument and then gone on to
dismiss the sex stereotype argument separately, if they have addressed it at all. Dissenters who have relied upon the
facial sex discrimination argument have generally relied upon the sex stereotype argument as well. This should not be
surprising: in many crucial ways, the facial sex discrimination argument is animated by, and finds normative strength
from, the sex stereotyping argument. This is demonstrated in greater detail in Parts 1, 111, and IV of this Article.

I1. Courts' Treatment of Sex Discrimination Arguments

Only recently have enough courts issued marriage decisions to permit a true test of the viability of sex discrimination
arguments as currently articulated by plaintiffs' counsel and amici curiae. Therefore, the time is ripe to assess the courts'
receptivity to a sex discrimination claim and to explore recent decisions in a way that sheds light on how and why many
courts are rejecting sex discrimination claims in the marriage cases. Review of the decisions shows that courts have
rejected the facial sex discrimination argument on the ground that it applies equally to men and women, and have re-
jected analogies to Loving, facilitated in part by the decoupling of the facial [*473] sex discrimination argument and
the sex stereotype argument. To the extent that state court majorities have reached the sex stereotyping discrimination
theory, they have addressed it separately from the facial sex discrimination argument, and have generally dismissed it
based on a perceived shortage of proof of discriminatory purpose or intent underlying the marriage laws.

As noted above, the earliest decision in the recent wave of marriage cases relied on the sex discrimination argument

to seriously question the propriety of a discriminatory marriage law. In Baehr v. Lewin, n51 the Supreme Court of Ha-
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waii held that the state's marriage statutes used sex-based classifications, that they were therefore subject to strict scru-
tiny under the state's Equal Rights Amendment, and that they could thus only be justified by a compelling state interest.
n52 The court remanded so that the trial court could consider whether the state could present any such compelling inter-
est. Hawaii subsequently adopted a constitutional amendment permitting the legislature to limit marriage to different-
sex couples, mooting the then still-ongoing appeal. n53 Baehr was decided on facial sex discrimination grounds; it did
not address more substantive sex stereotyping arguments. But despite this early promise, the facial sex discrimination
approach has proven largely ineffective. n54

[*474] Rather, review of the several decisions issued by state courts in recent years demonstrates that the facial
sex discrimination argument generally fails, even when plaintiffs succeed on other grounds. For example, in one of the
earliest marriage decisions from the recent wave of litigation, Baker v. State, n55 the majority of the Vermont Supreme
Court found that even though the state's denial of marriage rights to same-sex couples was unconstitutional, sex dis-
crimination did not provide "a useful analytic framework for determining plaintiffs' rights." n56 First, the court rejected
the facial sex discrimination argument based on the "equal application™ theory, noting that the marriage statute was fa-
cially neutral because "each sex is equally prohibited from precisely the same conduct.” n57 Next, the court rejected the

sex stereotype discrimination argument:

Our colleague argues ... that the effect, if not the purpose, of the exclusion of same-sex partners from the marriage laws
is to maintain certain male and female stereotypes to the detriment of both. To support the claim, she cites a number of
antiquated statutes that denied married women a variety of freedoms, including the right to enter into contracts and hold
property. The test to evaluate whether a facially gender-neutral statute discriminates on the basis of sex is whether the
law 'can be traced to a discriminatory purpose.' The evidence does not demonstrate such a purpose. It is one thing to
show that long-repealed marriage statutes subordinated women to men within the marital relation. It is quite another to
demonstrate that the authors of the marriage laws excluded same-sex couples because of incorrect and discriminatory

assumptions about gender roles or anxiety about gender-role confusion. n58
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Recent wins for plaintiffs in Massachusetts and New Jersey have similarly been on grounds other than sex discrimina-
tion. The New Jersey court did not provide any ruling on the sex discrimination argument in holding that denying com-
mitted same-sex couples the rights and benefits of marriage violated their rights under the state's equal protection guar-
antees. n59 Similarly, the Massachusetts court found that the state's different-sex requirement failed to satisfy even ra-
tional basis review and did not specifically address whether it was properly understood as a form of sex discrimination.
n60

[*475] The facial sex discrimination argument has also failed in recent decisions denying plaintiffs' claims. These
decisions have generally used the "equal application™ theory to reject the claim. In Hernandez v. Robles, n61 the New
York Court of Appeals, the state's highest court, held that the state's denial of marriage to individuals who wish to marry
other individuals of the same sex "does not put men and women in different classes, and give one class a benefit not
given to the other." n62 In Andersen v. King County, n63 the Washington Supreme Court similarly found that "men and
women are treated identically under DOMA [the state Defense of Marriage Act]; neither may marry a person of the
same sex." n64 Therefore, the court concluded that Washington's DOMA "does not discriminate on account of sex." né5
Although it has not yet reached the California Supreme Court, the majority of California's Court of Appeal has ruled
similarly to the high courts of New York and Washington. The court held that California's marriage law does not dis-
criminate based on sex because it "treats men and women exactly the same, in that neither group is permitted to marry a
person of the same gender." n66

In finding that the statutes at issue apply equally to both women and men and therefore do not discriminate based
on sex, these courts adopted the very "equal application” theory expressly rejected by the U.S. Supreme Court in Lov-
ing. Generally, courts have justified their holdings by reasoning that the anti-miscegenation statute at issue in Loving
was intended to perpetuate white supremacy n67 and contending that no similarly sexist purpose underlies [*476] the
different-sex requirements in marriage laws. For instance, in Hernandez, the court rejected the analogy to anti-

miscegenation laws, finding that

the historical background of Loving is different from the history underlying this case. Racism has been recognized for
centuries--at first by a few people, and later by many more--as a revolting moral evil ... . The traditional definition of

marriage is not merely a by-product of historical injustice. Its history is of a different kind. n68
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Distinguishing Loving, the court reasoned that "this is not the kind of sham equality that the Supreme Court confronted
in Loving; the statute there ... was in substance anti-black legislation. Plaintiffs do not argue here that the legislation
they challenge is designed to subordinate either men to women or women to men as a class.” n69 Likewise, the Califor-
nia intermediate court held that "the analogy to statutes prohibiting interracial marriage is not entirely apt," n70 because,
although Virginia's anti-miscegenation law was "a vehicle to perpetuate invidious racial discrimination... [,] no evidence
indicates California's opposite-sex definition of marriage was intended to discriminate against males or females.” n71

After rejecting the facial sex discrimination based on a perceived distinction between the invidious race discrimina-
tion in Loving and the lack (they contend) of invidious sex discrimination underlying the marriage statutes, the courts
have either rejected or completely ignored the separate sex stereotyping discrimination argument. For instance, the An-
dersen court found "unpersuasive" the argument that "keeping marriage as an exclusively heterosexual institution is
based on gender-role stereotypes and exclusion of those who do not conform to them." n72 The court, explaining that

"nothing in DOMA ... speaks to gender stereotyping within marriage,” pointed to plaintiffs' failure "to show that gay
and leshian persons are excluded [*477] from marriage on account of or in order to perpetuate gender stereotyping."
n73 Similarly, the California Court of Appeal also rejected the sex stereotyping argument, finding instead that the his-
tory of the marriage statute "does not demonstrate that the definition of marriage as male-female can itself be traced to a
discriminatory purpose.” n74 The court reasoned that while certain repealed marriage statutes subordinated women to
men, this did not demonstrate that the exclusion of same-sex couples from marriage was due to sex-role assumptions.
n75

In contrast to the majority opinions, several state court concurring and dissenting opinions have expounded upon
sex discrimination arguments. In Vermont, Massachusetts, and New York, concurring and dissenting justices, respec-
tively, rejected their colleagues' reliance on the "equal application™ theory in response to the facial sex discrimination
argument. In both Vermont and Massachusetts, these justices went beyond the facial discrimination argument and found
that restrictive marriage statutes were also discriminatory on a sex stereotyping basis. Only in New York has a high
court justice adopted the facial sex discrimination argument without also reaching the sex stereotype argument.

In Baker, Justice Johnson reasoned that Vermont's marriage challenge presented "a straightforward case of sex dis-

crimination.” n76 She explained:
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Dr. A and Dr. B both want to marry Ms. C, an X-ray technician. Dr. A may do so because Dr. A is a man [but] Dr. B
may not because Dr. B is a woman. Dr. A and Dr. B are people of opposite sexes who are similarly situated in the sense
that they both want to marry a person of their choice. The statute disqualifies Dr. B from marriage solely on the basis of

her sex and treats her different from Dr. A, a man. This is sex discrimination. n77

Urging that "the sex-based classification contained in the marriage laws is ... a vestige of sex-role stereotyping that ap-
plies to both men and women," n78 Justice Johnson further reasoned that "uniting men and women to celebrate the
‘complementarity’ of the sexes and providing male and female role models for children' [is] based on broad and vague
generalizations about the roles of men and women ... ." n79

In a concurring opinion in Goodridge, Justice Greaney of Massachusetts similarly adopted a sex discrimination the-

ory, explaining:

As a factual matter, an individual's choice of marital partner is constrained because of his or her own sex. Stated in par-
ticular [*478] terms, Hillary Goodridge cannot marry Julie Goodridge because she (Hillary) is a woman. Likewise,
Gary Chalmers cannot marry Richard Linnell because he (Gary) is a man. Only their gender prevents Hillary and Gary

from marrying their chosen partners under present law. n80

Like Justice Johnson, Justice Greaney also moved beyond a mere facial sex discrimination argument and into sex

stereotype territory, adding that:

[The] case requires that we confront ingrained assumptions with respect to historically accepted roles of men and

women within the institution of marriage and requires that we reexamine these assumptions in light of the unequivocal
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language of art 1. [of the Massachusetts Constitution], in order to ensure that the governmental conduct challenged here

conforms to the supreme charter of our Commonwealth. n81

Finally, Chief Judge Kaye, in her dissenting opinion in the New York litigation, expressly adopted the facial sex dis-

crimination argument and rejected the "equal application" theory by analogy to Loving:

The exclusion of same-sex couples from civil marriages ... discriminates on the basis of sex ... . [A] woman who seeks
to marry another woman is prevented from doing so on account of her sex--that is, because she is not a man. If she
were, she would be given a marriage license to marry that woman. That the statutory scheme applies equally to both
sexes does not alter the conclusion that the classification here is based on sex. The "equal application™ approach to equal

protection analysis was expressly rejected by the Supreme Court in Loving. n82

Judge Kaye's dissent is the only high court opinion since the Hawaii Supreme Court's decision in Baehr that adopts a
facial sex discrimination theory without expressly connecting the facial discrimination to sex stereotypes or historical
gender-based inequalities within marriage. Her dissent does, however, adopt the analogy to Loving and perhaps thereby
suggests a recognition that the sex classifications in the New York marriage statute reflect invidious discrimination.
Clearly, then, some justices on the states' highest courts have understood and found compelling the sex discrimina-
tion argument in favor of marriage for same-sex couples. Their acceptance of plaintiffs' sex discrimination claims may
derive from the justices' connection of the facial sex classification with invidious sex discrimination based on harmful
gender [*479] stereotypes. Since only a minority of justices have made this connection and since only a minority of
justices have favorably ruled based on a sex discrimination theory, it is necessary to consider why the many justices
ruling against plaintiff couples, or ruling for plaintiff couples on other grounds, find the sex discrimination argument
unconvincing. Such analysis may permit litigants to strengthen the conceptual and factual connections between the fa-
cial sex discrimination at work in restrictive marriage statutes and the invidious sex stereotype discrimination perpetu-

ated by such facial sex discrimination.
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Of course, we can only speculate as to why some justices have rejected the sex discrimination argument. Perhaps
the justices do not recognize the sex stereotyping at work in restrictive marriage statutes in the face of changes in con-
temporary society (or even their own modern marriages). Perhaps the justices, like many other citizens, do not think that
the idea of "male" and "female" role models for children are in fact based in sex stereotypes. Perhaps the justices are
reluctant to brand marriage as a patriarchal or negative institution when they view "traditional" marriage as a reasonable
personal choice. Regardless of which, if any, of these hypotheses are correct, the truth of the matter is that many court
majorities have missed the very real analogy to Loving and have neglected the very real stereotypes still at play in the
maintenance and idealization of different-sex marriage. As we will show below, the analogy to Loving is apt, and the
stereotyping is apparent even from the decisions themselves.

I11. Strengthening the Loving Analogy by Explicitly Grounding the Facial Discrimination Argument in a Discus-

sion of Sex Stereotypes

Koppelman, Law, and other scholars have articulated the connection between sex discrimination and discrimination
against lesbians and gay men in largely theoretical terms, focusing on the overlap and slippage between norms regulat-
ing gender and norms regulating sexuality. n83 And, although scholars and plaintiffs alike have consistently articulated
a sex discrimination argument in support of marriage rights for leshian and gay individuals, the actual sex discrimina-
tion harm--that is, the harm caused by the sex classifications [*480] at issue--has remained rather abstract. n84 The sex
discrimination argument has thus foundered on an "equal application™ defense--that is, that since gay men and lesbian
women are "equally” harmed by the denial of the opportunity to marry, there is no sex discrimination because men and
women are treated "equally.” The decoupling of the facial sex discrimination argument and the sex stereotype discrimi-
nation argument may in some sense have encouraged this result because the classifications themselves, that is, the re-
quirements that a man may only marry a woman and that a woman may only marry a man, on their face seem to be rela-
tively "harmless" from a sex-discrimination perspective.

This Part and the following Part demonstrate that the analogy to Loving can be strengthened by showing that the ra-
tionales used to justify the sex-based classifications in the marriage statutes rely on gender-based stereotypes that tend
to perpetuate traditional gender hierarchies and limit the freedom of both women and men to choose how to structure
their lives and their relationships. In other words, grounding the facial sex discrimination argument in a substantive dis-

cussion of the sex stereotypes at play can make the sex discrimination caused by the use of sex-based classifications in
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the marriage statutes much more real. This approach makes clear that sex discrimination in marriage is not just a his-
torical relic that has been largely erased from marriage statutes; as demonstrated in Part IV, the sex stereotypes continue
to have significant currency today.

As discussed above, plaintiffs' counsel and amici curiae have generally based the facial sex discrimination argu-
ment, in part, on the Court's rejection of the anti-miscegenation statute at issue in the landmark Supreme Court case of
Loving v. Virginia. n85 Plaintiffs' counsel and amici curiae have generally relied on Loving not only by analogy, but
also as a rebuttal to the "equal application” theory, since that theory was expressly rejected by the Supreme Court in
Loving. Because the right to marry is an individual right, supporters argue, the individual's right to marry her chosen
spouse is infringed regardless of the purportedly equal treatment of the implicated groups. Each individual is discrimi-
nated against on an individual basis. In other words, plaintiffs and amici curiae have responded to the "equal applica-
tion" argument [*481] by arguing that the fact of a sex-based classification, like the fact of a race-based classification,
is enough to require heightened scrutiny.

This argument has not been successful--despite ample support n86 --perhaps because it overlooks much of the ani-
mating force behind the Loving analogy. The holding in Loving does not rely exclusively on the fundamental proposi-
tion that the right to marry an individual of one's choice is an individual right that cannot be denied based on purported
"equal application" to various racial groups. The decision also turned on the Court's explicit recognition that the anti-
miscegenation law at stake in Loving was designed to perpetuate white supremacy. First, the Court recognized that the
anti-miscegenation law relied on racial classifications and thus triggered strict scrutiny, notwithstanding the so-called
"equal application.” n87 Then, the Court determined that the classifications at issue were not justified by a sufficiently
compelling governmental interest, explicitly on the grounds that they were "measures designed to maintain White Su-
premacy" and that they had "no legitimate overriding purpose independent of invidious racial discrimination." n88
[*482] The Court's language supporting marriage as a fundamental individual right came later in the decision, as part of
the Court's due process analysis. n89 In other words, within the discrimination framework set forth in Loving, the equal
protection violation derived from the statute's invidious discrimination--that the classifications at issue were justified by
nothing other than white supremacy. Thus, an understanding of the sex stereotypes perpetuating gender-differentiated
family roles at stake in the current marriage debate (and thus the invidious sex discrimination underlying restrictive

marriage statutes) strengthens the sex discrimination-based "Loving analogy" because it is sex stereotypes, and their
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effect of limiting freedom of individuals and subordinating women, that give the discrimination analogy its full effect.
n90

This is not merely a theoretical concern. Rather, as discussed above, courts faced with a sex discrimination claim in
several cases have rejected the facial sex discrimination argument and the Loving analogy on the grounds that Loving
was about white supremacy and that the marriage statutes, by contrast, are not about gender-based hierarchies. n91 But
these decisions overlook, as many litigants have, the inextricable connection between the facial sex discrimination of
restrictive marriage statutes and the sex stereotypes [*483] such statutes rely upon and perpetuate. As Andrew Kop-
pelman has persuasively argued, homosexuality does not threaten the family itself but rather only a "traditional ideology
of the family ... in which men, but not women, belong to the public world of work and are not so much members as
owners of their families, while women, but not men, should rear children, manage homes, and obey their husbands."
n92 Making the connections between the restrictive marriage statutes and sex stereotypes (which tend to subordinate
women) implicit in the rationales offered to justify those restrictions more clear would put plaintiffs' claims in line with
Loving and elevate the Loving analogy above the mere rejection of the "equal application™ theory.

Indeed, Catharine MacKinnon's analysis of Lawrence v. Texas, the U.S. Supreme Court case finding unconstitu-
tional a state statute that criminalized homosexual (but not heterosexual) sodomy, demonstrates how a "substantive"
equal protection analysis based on Loving could apply in this context. n93 MacKinnon argues that "the substantive sex
equality question ... is the social question of whether a law and its application institutionalize the 'gender caste' system

of sex: male dominance." n94 Therefore,

[a] substantive sex equality approach asks not whether men and women are the same or different, are treated the same
or differently, and whether the two fit, although that can indicate a substantive problem. It asks fundamentally whether a
law promotes equality or inequality on the basis of sex in a domain in which the sexes are socially unequal, specifically

whether gender hierarchy and sex-based dominance, or its progressive dissolution, is promoted. n95

Moving MacKinnon's analogy from anti-sodomy laws to marriage statutes shows how a substantive sex equality ap-

proach to marriage statutes
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could proceed much as the Court did in Loving v. Virginia: as anti-miscegenation laws discriminate on the basis of race
to maintain traditional racial and ethnic divisions to subordinate nonwhite people to maintain white supremacy, [mar-
riage] laws discriminate on the basis of sex to maintain traditional sex and gender roles to subordinate women to main-
tain male supremacy. n96

[*484]

A court faced with a challenge to a restrictive marriage statute could find the statute to be "a facially sex-based means
of institutionalizing compulsory heterosexuality, an institution of male supremacy, in ways that hurt both sexes on the
basis of their sex." n97 In this conceptualization, "homophobia would be understood as a reflex of male dominant ideol-
ogy against challenges to the heterosexually gendered sexuality that is made compulsory to keep women sexually for
men and men sexually inviolable." n98

Of course, the U.S. Supreme Court and most (or maybe all) state supreme courts have not endorsed the connection
between heterosexism and sexism and the extent to which both work to enforce the subordination of women. Indeed, as
many commentators have recognized, the Supreme Court, and state courts following its lead, have seemed to reject the
substantive anti-subordination approach to equal protection analysis in general. n99 The trend, particularly in race dis-
crimination cases, has clearly been to move to a formal anti-classification analysis where the fact of the classification
causes a presumptive holding of unconstitutionality and the injury caused is an individual injury. It is this "color-blind"
approach that has given rise to successful "reverse" discrimination suits and the virtual demise of affirmative action
outside of the education context. n100

Sex discrimination jurisprudence, however, has developed somewhat differently from race discrimination jurispru-
dence; in sex discrimination cases, there is a much stronger focus on whether sex-based classifications rely on stereo-
types and a recognition that such stereotypes may perpetuate gender hierarchies. Although the Supreme Court has not
adopted a substantive anti-subordination approach, and it is clear (and appropriate) that state [*485] policies that dis-
criminate against men are actionable, n101 it is also well established under modern sex discrimination jurisprudence
that state policies based on sex stereotypes are unconstitutional. n102 Thirty years ago in Stanton v. Stanton, n103 in

striking down a statute that required parents to support their sons until they turned twenty-one but their daughters only
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until they turned eighteen, the Court recognized that government policies cannot be based on stereotypical gender roles,
such as the expectation that "the female [is] destined solely for the home and the rearing of the family, and only the
male for the marketplace and the world of ideas.” n104 Likewise, a few years later, the Court found a social security
program that provided benefits to children whose fathers were unemployed but not to children whose mothers were un-
employed unconstitutional because it was "part of the 'baggage of sexual stereotypes' that presumes the father has the
‘primary responsibility to provide a home and its essentials,’ while the mother is the ‘center of home and family life."
n105

More recent sex discrimination decisions are similarly grounded in sex stereotyping concerns. A gender-based clas-

sification triggers heightened scrutiny that

must be applied free of fixed notions concerning the roles and abilities of males and females. Care must be taken in
ascertaining whether the statutory objective itself reflects archaic and stereotypic notions. Thus, if the statutory objec-
tive is to exclude or "protect” members of one gender because they are presumed to suffer from an inherent handicap or

to be innately inferior, the objective itself is illegitimate. n106

Courts must scrutinize classifications based on sex by engaging in "reasoned analysis rather than through the mechani-
cal application of traditional, often inaccurate, assumptions about the proper roles of men and women." n107 Plaintiffs
do not need to show that the government policy at issue was motivated [*486] by a desire to subordinate or discrimi-
nate against women. Thus, for example, the Court was able to find that permitting only women to attend a nursing
school violated equal protection without showing that the single-sex nature of the school was motivated by discrimina-
tory intent. n108

A statute or government policy based on sex stereotypes is unconstitutional even if the generalizations it relies upon
remain true for many, or even most, women. Statutes or government policies that rely on "overbroad generalizations
about the different talents, capacities, or preferences of males and females™ are invalid. n109 Thus, although the Court
in United States v. Virginia recognized that many women would not want to be educated in the brutal adversative train-

ing approach used by the Virginia Military Institute, failure to admit those women who did desire to attend the school
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violated the Equal Protection Clause. n110 Citing Loving, the Court recognized that "supposed 'inherent differences' are
no longer accepted as a ground for race or national origin classifications.” n111 Although the Court recognized that
"physical differences"” between the sexes are enduring, it emphasized that sex-based classifications cannot be used to
"create or perpetuate the legal, social, and economic inferiority of women." n112 State sex discrimination analysis often
parallels, or goes even further than, these federal propositions. n113

Close consideration of Loving and the Court's treatment of the "equal application"” defense in that case, and the
placement of that analysis within modern sex discrimination jurisprudence, demonstrates how the Loving analogy can
be used more effectively in cases challenging different-sex requirements in marriage statutes. Loving depended on two
propositions: that racial classifications, not withstanding their "equal application,"” triggered strict [*487] scrutiny, and
that the anti-miscegenation statute's underlying purpose of maintaining white supremacy could not pass such strict scru-
tiny. In the sex context, modern state supreme courts have routinely rejected the Loving analogy on the ground that anti-
miscegenation statutes were intended to preserve white supremacy but marriage statutes, they contend, are not intended
to preserve, and do not have the effect of preserving, male supremacy. Sex discrimination jurisprudence offers a re-
sponse by making clear that government classifications based on sex stereotypes (even if purportedly benefiting
women) are presumptively unconstitutional. Thus, the more comprehensive Loving analogy depends on showing that
the sex classifications, notwithstanding their purported "equal application," trigger heightened scrutiny (intermediate or,
in some states, strict), and that the government objectives served by the restrictions at issue rely on sex stereotypes, that
is, on "overbroad generalizations about the different talents, capacities, or preferences of males and females," which
cannot withstand such heightened scrutiny. n114 In other words, litigants in these cases must more fully expose the un-
derlying sex stereotypes that bolster opposition to permitting same-sex couples to marry.

IV. Exposing the Sex Stereotypes Underlying the Rationales for Limiting Marriage to Different-Sex Couples and

Other Government-Funded Efforts to Promote "Traditional" Marriage

Courts will perhaps become more convinced of the validity of a sex discrimination claim in favor of marriage for same-
sex couples, and the concomitant connection to the substantive discrimination addressed in Loving, if they come to un-
derstand the extent to which sex stereotypes are at play in recent marriage jurisprudence and that these stereotypes in-
flict real harm on both women and men. Sex stereotypes are more prevalent, and more invidious, than court majorities

would have us believe. In fact, recent decisions rely on sex-stereotyped assumptions that can be loosely categorized into
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three overlapping types. n115 The first assumes that children need or should [*488] have parent figures of different
genders. The second assumes that men and women are temperamentally different and should (and do) play different,
complementary roles in marriage and family. The third assumes that marriage is required to protect women who would
otherwise be vulnerable to economic and sexual instability and dependence upon men, particularly in light of the possi-
bility that heterosexual relationships can yield children accidentally. These same themes emerge in other recent devel-
opments of government programs that seek to "protect"” or "encourage™ heterosexual, traditional marriage using gov-
ernment funding.

The unquestioned reliance on gender-based stereotypes as justifying the different-sex requirements in marriage
laws stands in sharp contrast to recent developments in family law and constitutional law. Spurred by sex discrimination
claims and changing societal norms, explicit sex-based classifications and presumptions have been removed in custody,
alimony, and other areas of law that previously relied on gender stereotypes. n116 Thus, as has been noted by courts
considering claims by same-sex couples seeking to marry, most state family law has no gender-based distinctions re-
maining beyond the specification that marriage itself must be between a man and a woman. Although courts have some-
times used this fact as a basis to deny the sex discrimination argument, n117 recognizing the sex stereotypes underlying
the so-called "rational" justifications imputed to state legislatures as a basis for limiting marriage to different-sex cou-
ples shows the fallacy of this reasoning. That is, as noted above, the Supreme Court has cautioned that in assessing the
constitutionality of sex-based classifications, "care must be taken in ascertaining whether the statutory objective itself
reflects archaic and stereotypic notions.” n118 If the statutory objectives ascribed to the different-sex requirement in
marriage rely upon such archaic and stereotypic notions, they should be properly recognized as discriminatory. Indi-
viduals, of course, may choose to structure their relationships in accordance with traditional gender roles. The govern-
ment, however, may not rely upon such generalizations as a justification for sex-based classifications.

Thus, looking at the rationales offered to justify different-sex requirements in marriage statutes through the lens of
sex discrimination jurisprudence, which clearly holds that sex-based stereotypes are insufficient to justify government
use of sex-based classifications, yields two important [*489] benefits. n119 First, it helps shore up the strategically
advantageous sex discrimination argument by making the "harm™ caused by the sex-based classifications at issue much
more apparent. This may increase the likelihood that courts will recognize that the statutes' use of classifications, not-
withstanding their "equal application," does in fact require heightened scrutiny and that the proffered justifications can-

not withstand such scrutiny.
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Second, identifying the underlying sex stereotypes helps discredit the justifications put forward for different-sex re-
quirements more generally. This increases the likelihood that even a court that refuses to apply heightened scrutiny to
the sex-based classifications employed by a marriage statute would determine that different-sex requirements in mar-
riage statutes fail to satisfy even rational basis review. In other words, recognizing that many of the purported justifica-
tions for these requirements are largely or entirely based on sex stereotypes makes clear that such justifications cannot
be an appropriate basis for government action, even if legislators and others sincerely believe in their validity. Thus,
discussion of the sex stereotypes at play can expose the extent to which continuing to limit marriage to different-sex
couples is not justified by legitimate government objectives, but rather reflects an unjustifiable effort to make same-sex
couples unequal to all other couples. n120

A. Different-Gender Role Models for Children

While there are studies demonstrating that children (unsurprisingly) benefit from living with two loving parents, such
research also consistently finds that children living in same-sex-couple-headed households do as well [*490] as those
living in different-sex-couple-headed households. n121 Nevertheless, courts in the marriage cases have fallen back on
an essentialized understanding of gender roles to hold that legislatures may assume that children do best with a
"mother" and a "father" and that male and female parents, simply by virtue of their sex, play significantly different roles
for their children. n122 For example, in Hernandez, the New York Court of Appeals held that "the Legislature could
rationally proceed on the common-sense premise that children will do best with a mother and father in the home." n123
Moreover, the court noted that "intuition and experience suggest that a child benefits from having before his or her eyes,
every day, living models of what both a man and a woman are like." n124

This rationale was also relied upon in both the plurality opinion and Justice Johnson's concurrence in the Andersen
decision from Washington [*491] state. n125 The plurality opinion stated relatively briefly that the legislature had
heard testimony arguing that children "tend to thrive in families consisting of a father, mother, and their biological chil-
dren" and that "the legislature was entitled to believe that providing that only opposite sex-couples may marry will en-
courage procreation and child-rearing in a 'traditional’ nuclear family where children tend to thrive." n126 Justice John-
son's concurrence was more explicit about the significance of gender-based stereotypes in this context, arguing that "be-

cause of nonfungible differences between men and women," since "“female couple households are necessarily fatherless
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and male couple households are necessarily motherless[,] each of these differences from the optimum mother/father
setting for family life may offer distinctive disadvantages." n127

Likewise, Justice Cordy, dissenting in the Goodridge decision from Massachusetts, n128 argued that the state
"could rationally conclude that a family environment with married opposite-sex parents remains the optimal social
structure in which to bear children, and that the raising of children by same-sex couples, who ... cannot provide children
with a parental authority figure of each gender, presents an alternative structure for child rearing that has not proven
itself.” n129 And in the now-overruled Appellate Division decision in the New Jersey litigation, the court likewise re-
flexively stated that "marriage between a man and woman™ provides "the ideal environment for raising children,” with-
out acknowledging that such an assertion depends upon adherence to well-defined, stereotypical gender roles. n130

The court decisions rely on conclusory statements that children benefit from living with a male and a female role
model without specifying the supposed different roles that the man and woman play in the family solely by virtue of
their sex. Indeed, it is such a familiar concept that it may be difficult to recognize that an insistence that children need
"mothers" and "fathers," or "male" and "female" role models, is in fact a form of sex stereotyping because it ascribes
significant sex-based differences to the role that each parent plays. However, amicus briefs submitted in support of re-
strictive marriage statutes have discussed the need for children to have male and female role models in a way that makes
clear the concrete harm that such justifications pose to women (and to men); these briefs have exposed the extent to
which the male and female "role model" justification reflects stereotypical beliefs about the difference between men's
and women's "natures." n131 [*492] For example, the American Center for Law and Justice Northeast brief in the
California state litigation argued that because of "innate differences between men and women," each sex makes a
"unique contribution” in childrearing. n132 The "unique" contributions of fathers include not only the “role model of

husband/father" but also (purportedly) “intelligence/problem solving skills,” "responsibility and autonomy,” n133 and
"initiative, risk taking and independence." n134 Mothers, by contrast, provide love that is "unconditional, comforting,
and the foundation of human attachment fostering empathic character in children." n135 The differences ascribed to the
female and male role models reflect deep-seated stereotypes regarding male and female characteristics that are properly
condemned as sex discrimination because they have so often been used as the basis to deny opportunities to women.

n136

B. Gender as a Complementary Dichotomy Within Marriage
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In a closely related argument, courts justify legislatures' limitation of marriage to different-sex couples by suggesting
that different-sex marriage is necessary and appropriate because women and men play opposite and complementary
[*493] roles within marriage, again, simply by virtue of their gender. This rationale, hearkening back to the "separate
spheres" conception long discredited, likewise essentializes gender differences in a way that does not comport with
modern equal protection law. n137 This rationale is most prominent in Justice Parrillo's concurrence in the (now over-
ruled) Appellate Division decision in the New Jersey litigation, which relied on what he labeled "the fact of sexual dif-
ference." n138 Relying heavily on an article by commentator Monte Stewart, Justice Parillo suggested that these pre-
sumed inherent and natural differences fuel assumptions not only regarding the roles that men and women should (and,
by assumption, do) perform in childrearing, as discussed above, but also in the broader context of marriage and family
life. n139 Specifically, Justice Parrillo pointed to "the enormous tide of heterosexual desire," "the massive significance
of male female bonding," "the unique social ecology of heterosexual parenting," and the "rich genealogical nature of
heterosexual family ties." n140 To Justice Parrillo, the "specialness™ of marriage derives from its "opposite-sex feature,"
a feature that relies on the stereotypical assumptions that the marriage and family roles of women and men are well-
defined and contrasting. n141 In Morrison v. Sadler, the Indiana Court of Appeal likewise justified the state's interest in
allowing only different-sex marriages by relying on the same article by Monte Stewart and explaining that Stewart "cor-
rectly notes" the "deep logic" of "man/woman intercourse." n142

[*494] Stewart made similar arguments in a brief he authored that was submitted in the California litigation. n143
Other amicus briefs similarly assume the "fact" of sexual difference or understand marriage as necessary for bridging a
sexual divide. For example, the far-right Family Research Council contended that “the profound and complementary
nature of the union of man and woman that constitutes a marriage is at issue." n144 A brief submitted by conservative
religious groups suggested that marriage "bridges the male-female divide," n145 and a socially-conservative student
organization at Princeton University likewise characterized marriage as necessary to manage "opposite-sex relationships
of 'bridging the sex divide' in the interest of men, women, and their children." n146

Indeed, most surprisingly, a few of the amici argued that the longstanding exclusion of women from public life is a
reason to preserve different-sex marriage. The United Families International brief (authored by Monte Stewart), for ex-
ample, celebrated marriage as the "only important social institution in which women have always been necessary par-
ticipants." n147 This, of course, ignores that women were relegated to the private sphere by legislation and widespread

discrimination against them when they tried to leave that private sphere. It also ignores the gendered hierarchy of tradi-
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tional marriage, which included rules, such as coverture, under which the married woman ceased to exist as a person
with a separate legal identity from her husband, and chastisement, which granted husbands the legal entitlement to use
physical force to discipline their wives. Thus, to celebrate marriage as the only institution in which women have always
been necessary participants as a statement of its value for women is ironic, at best.

C. Marriage as Protection for Vulnerable Women from Irresponsible Men

Many advocates of limiting marriage to different-sex couples argue that marriage encourages "responsible procreation”
and thereby protects vulnerable women and children. In judicial opinions, and to some extent in amicus briefing, this
rationale generally relies primarily on the fact that male-female intercourse is the only form of sexual intercourse that
can "naturally” (and [*495] thus, accidentally) result in children. Although not explicitly "gendered," the court in
Goodridge noted correctly in rejecting this argument that "the 'marriage is procreation' argument singles out the one
unbridgeable difference between same-sex and opposite-sex couples, and transforms that difference into the essence of
legal marriage." n148 Moreover, as further explained below, the argument actually relies on gendered conceptions:
without marriage, men are unlikely or unwilling to be involved with or financially support their children, and "vulner-
able" women therefore need the state to promote heterosexual marriage to strengthen the bond between fathers, mothers,
and children.

The "responsible procreation” rationale has been the predominant justification in many of the court decisions deny-
ing same-sex couples the right to marry. For example, in Hernandez, the New York court declared that the legislature
could "rationally decide that, for the welfare of children, it is more important to promote stability, and to avoid instabil-
ity, in opposite-sex than in same-sex relationships [because] heterosexual intercourse has a natural tendency to lead to
the birth of children [but] homosexual intercourse does not." n149 The Andersen plurality likewise found that such "re-
sponsible procreation" arguments satisfied rational basis review, citing arguments put forward by the state that "no other
relationship has the power to create, without third party involvement, a child biologically related to both parents," and
observing that the state may have "found that encouraging marriage for opposite-sex couples who may have relation-
ships is preferable to having children raised by unmarried parents.” n150 Justice Johnson's concurrence goes further,
explicitly announcing that "less stable homes equate to higher welfare and other burdens on the State” and that there-

fore, since "unlike same-sex couples, only opposite sex couples may experience unintentional or unplanned procrea-
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tion," "state sanctioned marriage as a union of one man and one woman" serves a "'private welfare' purpose" of encour-
aging couples to enter into a stable relationship prior to having children." n151

Likewise, in Standhardt v. Superior Court ex rel. County of Maricopa, n152 the intermediate Arizona court denied
plaintiffs' claim to marriage and found that the state had a valid and rational interest in "encouraging procreation and
child-rearing within the stable environment traditionally associated with marriage." n153 The court noted that the state's
interest is in "communicating to parents and prospective parents that their long-term [*496] committed relationships
are uniquely important as a public concern.” n154 Morrison v. Sadler likewise highlighted this benefit of marriage: "op-
posite-sex marriage is recognized and supported by law in large part to encourage ‘responsible procreation' by opposite-

sex couples, who are the only ones who can, in fact, procreate 'by accident[.]™ n155 The Morrison court relied in part on
Justice Cordy's opinion, dissenting in the Goodridge case, which suggested that marriage "systematically provided for
the regulation of heterosexual behavior, brought order to the resulting procreation, and ensured a stable family structure
in which children will be reared, educated and socialized," and that marriage is necessary to "formally bind the hus-
band-father to his wife and child, and impose on him the responsibilities of fatherhood." n156

Plaintiffs in the marriage cases discussed throughout this Article generally challenge the responsible procreation ar-
gument on the grounds that it is both under-and over-inclusive, in that different-sex couples may marry without regard
to whether they can or plan to have children and that many same-sex couples are in fact raising children and would
benefit from the formality of relationships and obligations provided by marriage. Courts typically reject these claims on
the grounds that, under rational basis review, statutes may be over-or under-inclusive. n157

The "responsible procreation™ rationale may also be challenged based on the sex stereotypes it promotes. That is,
although it may be permissible and appropriate for a state to seek to promote relationships, at least prior to a lawful ter-
mination of parental rights, between children, born of either marital or extra-marital sexual relationships, n158 and their
biological parents, the "responsible procreation” rationale (and its concern with the possible cost that children born out
of wedlock can place on the public) reflects a deep-seated assumption that women are likely to be dependent upon men
for financial security and that men, simply by virtue of their gender, will not be connected to their children emotionally
or financially without being bound to them by marriage. Thus, it relies quite explicitly on gendered distinctions about
mothers and fathers. For example, amicus United Families International and Family Leader Foundation argued in the
California marriage litigation that marriage protects "the child and the often vulnerable mother" [*497] from lacking

adequate support. n159 Likewise, a brief filed by several conservative religious organizations suggested that marriage is
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necessary to protect "children and vulnerable women." n160 Relatedly, many of the briefs celebrate continuation of the
paternal line as one of the primary benefits of marriage, relying on cases from almost one hundred years ago when so-
called "bastard" children were ostracized as social miscasts. As a brief submitted by several conservative legal and fam-
ily scholars put it, citing a decision from 1919, "the great end of matrimony is ... the procreation of a progeny having
legal title to maintenance by the father." n161 Common to all these briefs is a concern that absent marriage, fathers
(again simply by virtue of their gender) will not play a role in raising their children. n162

[*498] Current amici in the marriage debates are not alone in embracing stereotypes about vulnerable women and
the necessity for marriage. In California, at least, such logic was actually among the explicit rationales for limiting mar-
riage to different-sex couples. As the legislative history of that state's different-sex requirement (which was passed in
1977 after the first court cases challenging the limitation of marriage to different-sex couples) explains, marriage's "spe-
cial benefits were designed to meet situations where one spouse, typically the female, could not adequately provide for
herself because she was engaged in raising children. In other words, the legal benefits granted married couples were
actually designed to accommodate motherhood." n163 Again, however, modern sex discrimination jurisprudence makes
clear that laws or policies premised on the gender-stereotyped assumption that women are responsible for domestic care
and that men are not, or that men will, by nature of their gender, be irresponsible parents unless bound by marriage,
violate equal protection norms. n164

D. Gender Roles in Other Government Programs Encouraging or Protecting "“Traditional" Marriage

Considering the debates over marriage for same-sex couples in the context of other government programs that promote
traditional heterosexual marriage helps expose the underlying sex stereotypes at issue and the harms they cause to
women and men. The belief that marriage can and should play a central role in addressing poverty--and concomitant
stereotypes about gender roles within marriage--has had a prominent place in recent welfare law developments, includ-
ing "marriage promotion" programs and "responsible fatherhood" initiatives, as well as abstinence-only education. It is
beyond the scope of this Article to comprehensively review these rapidly growing programs. n165 Many, however, are
supported by the same conservative [*499] organizations that oppose permitting same-sex couples to marry. n166 And,
as the brief discussion below makes clear, the conservative conception of "marriage” put forward in many of these pro-
grams relies upon and perpetuates the same sex-based stereotypes that underlie the rationales offered to justify limiting

marriage to different-sex couples.
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Indeed, as noted above in the discussion of the opposition to the federal ERA, n167 conservative advocates often
make explicit connections between opposition to marriage by individuals of the same sex and preservation of "tradi-
tional" gender-differentiated family roles. For example, as Reva Siegel has observed, many leading social conservatives,
including the late Jerry Falwell (former leader of the Moral Majority), Paul Weyrich (founder of the Heritage Founda-
tion), Phyllis Schlafly (founder of the Eagle Forum and a leader of opposition to the ERA), Gary Bauer (former leader
of the Family Research Council), as well as other senior representatives of Concerned Women for America, the Heri-
tage Foundation, Priests for Life, and Alliance for the Family, have endorsed The Natural Family: A Manifesto, au-
thored by Allan C. Carlson and Paul T. Mero. n168 The Manifesto "affirms the natural family to be the union of a man
and a woman through marriage" and characterizes such union as the "ideal, optimal, true family system," dismissing “all
other ‘family forms' [as] incomplete or ... fabrications of the state." n169

[*500] While proclaiming a "whole-hearted" belief in women's rights, n170 the Manifesto rejects modern sex dis-
crimination law's requirement that men and women receive equal pay for equal work in favor of a "'family wage' ideal
of '‘equal pay for equal family responsibility™ (that is, that "heads" of households, typically men, may be paid a pre-
mium) n171 and defines women's rights as protecting rights that "recognize women's unique gifts of pregnancy, birth-
ing, and breastfeeding.” n172 The Manifesto asserts that "women and men are equal in dignity and innate human rights,
but different in function" and advocates a "true home economy" that, through ending the "aggressive state promaotion of
androgyny," permits "men and women to live in harmony with their true natures.” n173 It is clear that those "true na-
tures" are framed as dependent on gender-differentiation: women are expected to be "homemakers" and men are ex-
pected to be "homebuilders.” n174 Furthermore, the Manifesto embraces several related policy objectives as stepping

stones to a redefinition of the modern family:

It is not enough to stop public recognition of "gay marriage," nor to oppose "safe sex education" in the public schools,
nor to ban partial birth abortion, nor to create optional "covenant™ marriages ... unless the natural family is freed from

the oppression of post-family ideologues, unless we build a broad culture of marriage and life. n175
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In other words, social conservative advocates explicitly frame their opposition to permitting same-sex couples to marry
as part of a larger agenda to roll back modern sex discrimination law and encourage government promotion of sex-
stereotyped gender roles.

The influence of the "traditional” family movement, represented by the Manifesto, has increased dramatically in re-
cent decades, and the result has been a significant growth in government policies regarding marriage that adopt sex-
stereotyped roles. For example, the 1996 federal welfare reform legislation, creating the Temporary Assistance to
Needy Families ("TANF") program, strongly encourages marriage as a poverty reform measure for poor women, with
three of the four purposes stated for the new program focusing on marriage. n176 Echoing the "vulnerable™ women ra-
tionales used in the debates [*501] over marriage for same-sex couples, marriage promotion programs implicitly--and
sometimes explicitly--promote the idea that women must depend on a male breadwinner for their economic security
rather than their own wage earning capacity. In some cases, the sex discrimination is readily apparent. For example, a
marriage promotion program in Allentown, Pennsylvania was challenged as sex discriminatory because it provided
funds for job training and placement for fathers, but not mothers, participating in the program. n177

TANF reauthorization in 2005 committed $ 150 million per year for marriage promotion activities and for "respon-
sible fatherhood" programs. n178 The authorized activities for the "responsible fatherhood" programs are explicitly dis-
criminatory in that they permit funds to be awarded to programs to "foster economic stability by helping fathers im-
prove their economic status" by providing activities such as job search assistance, job training, subsidized employment,
education, and referrals. n179 Thus, rather than providing assistance to non-custodial parents (or to all parents), what-
ever their gender, the program specifically limits job training activities to fathers. n180

[*502] The 1996 welfare reform law, which included the stated goal of reducing the incidence of out-of-wedlock
pregnancies, n181 also included a significant increase in federally-funded abstinence-only education programs. These
programs teach that sexual relationships should only occur within the context of heterosexual marriage. Although fed-
eral funding for abstinence-only programs began in the early 1980s, n182 the 1996 welfare reform legislation created a
large new funding stream, n183 and funding for abstinence-only programs has risen even more rapidly during George
W. Bush's administrations. n184 In fiscal year 2006, $ 215 million dollars went to these programs, an increase of 15%
from the previous year and more than twice as much as was appropriated in fiscal year 2001. n185

The federal guidelines for these programs require that they teach abstinence from sexual activity as "the only cer-

tain way to avoid out-of-wedlock pregnancy, sexually transmitted diseases, and other associated health problems." n186
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The primary federal funding source also explicitly prohibits discussion of abortion or contraception methods other than
to emphasize their failure rates. n187 The scientific inaccuracies and distortions of such programs have been widely
documented. n188

What is most relevant in this context, however, is that the programs both condemn homosexuality and promote sex
stereotypes. The federal guidelines require that programs teach that a "mutually faithful monogamous [*503] relation-
ship in the context of marriage is the expected standard of sexual activity" and that "sexual activity outside ... of mar-
riage is likely to have harmful psychological and physical effects.” n189 The primary federal funding source also re-
quires that curricula specifically define marriage as only between a man and a woman. n190 Thus, the programs explic-
itly condemn any sexual activity by lesbian and gay youth or adults who, of course, cannot enjoy such activity within
the context of marriage anywhere in the United States but Massachusetts. Indeed, several of the curricula used in the
programs explicitly stigmatize homosexuality. For example, one popular curriculum teaches that "research shows the
homosexual lifestyle is not a healthy alternative for males or females... . this lifestyle should not be encouraged as
healthy or as an equal alternative to marriage." n191

Additionally, abstinence-only education is often grounded in essentialized differences between girls and boys, and
by implication, women and men: girls and women want emotional companionship and boys and men want sex. As Ju-
dith Levine aptly demonstrates in documenting the rise of abstinence-only sex education in the United States, absti-
nence-only curricula often position "the peer doing the pressuring [as] male [and] the refuser-delayer [as] female." n192
Levine further explains, "girls are not supposed to feel desire and are charged with guarding the sexual gates." n193 In
effect, abstinence-only education locates girls as objects of desire and boys as sexual subjects. n194

[*504] To bolster the claim that girls and boys are essentially and necessarily "different" and that they play differ-
ent roles within relationships, the programs consciously perpetuate outdated (and in other contexts acknowledged as
discriminatory) stereotypes in support of the notion that marriage to a man is necessary to provide support and protec-
tion for otherwise vulnerable women. For example, one popular curriculum lists "Financial Support™ as one of the "5
Major Needs of Women" and "Domestic Support™ as one of the "5 Major Needs of Men." n195 Another teaches, "The
father gives the bride to the groom because he is the one man who has had the responsibility of protecting her through-
out her life. He is now giving his daughter to the only other man who will take over this protective role.” n196 In fact,
proponents of abstinence-only curricula often shamelessly (indeed, proudly) promote a family structure in which the

father plays an unquestioned role as "head" of the family. n197 Thus, even as the law has formally rejected assumptions
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that men are in charge of the family, that women need to be protected, or that a daughter upon marriage passes from
control of one man, her father, to another, her husband, government-funded abstinence-only curricula consciously per-
petuate such rigid gender norms.

Indeed, the array of current governmental efforts discussed above--including restricting marriage to different-sex
couples, teaching children that sex must be exclusive to marriage, and promoting marriage to low-income women--
relies on larger ideas about what it means to be an adult of one's gender. Children and adults alike are being taught that
marrying a woman is an essential, natural part of being an adult man, and marrying a man is an essential, natural part of
being an adult woman. This is a sex-stereotypical expectation in its most basic, essentialized form.

[*505]

Conclusion

Same-sex couples seeking the right to marry have long contended that specifying that marriage must be between a man
and a woman is a form of sex discrimination. Although the facial discrimination implicit in the sex-based classifications
in state marriage laws is clear, courts have rejected sex discrimination claims on the grounds that restrictive marriage
statutes apply "equally"” to men and to women. This Article has highlighted ways in which litigants may advance a
strengthened sex discrimination argument by articulating the explicit connection between restrictive marriage statutes'
facial discrimination and the sex stereotyping that underlies the rationales offered to justify those sex classifications.
Naturally, only time and litigation will tell whether courts are more likely to embrace an argument based on an inte-
grated theory of facial and sex stereotype discrimination than they were to accept the decoupled arguments. The clear
sex stereotypes at play in the recent decisions, however, demonstrate the integrated argument's saliency and signifi-
cance. Sanctioning sex-based classifications on the grounds that men and women, simply by virtue of their gender, nec-
essarily play different roles in the lives of their children and in their relationships with each other causes concrete harm

to women and to men throughout our society. It should properly be rejected as sex discrimination.
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n54. As noted, plaintiffs have included sex discrimination claims in most, if not all, of the state court cases
that have been brought since Baehr. However, no other state supreme court has relied on sex discrimination ar-
guments in holding that statutes limiting marriage to different-sex couples are unconstitutional. The trial court in
Maryland, another state with an Equal Rights Amendment, did hold that that state's marriage statute unconstitu-
tionally discriminated on the basis of sex. Deane v. Conaway, No. 24- C-04-005390, 2006 WL 148145 (Md. Cir.
Ct. Jan. 20, 2006), appeal docketed, 903 A.2d 416 (2006). That decision relied solely on facial sex discrimina-
tion reasoning, finding that the statute employed sexual classifications and therefore under Maryland's Equal
Rights Amendment was unconstitutional unless the state could show that it was narrowly tailored to achieve a
compelling government interest. The court specifically rejected the "equal application™ theory, relying on cases
under Maryland law and finding the analogy to Loving persuasive, id. at 3-6, and then held that the state had
failed to provide sufficiently compelling justifications for the sex based classifications. Id. at 7-9. The Maryland
decision is currently being appealed. Significantly, as discussed below, even in other states that have equal rights
amendments, such as Washington, or that use "strict scrutiny" to evaluate laws that discriminate on the basis of
sex, such as California, facial sex discrimination arguments have been rejected on equal application grounds.
See infra text accompanying notes 44-47. The sex discrimination claim may not have been made explicitly in
Standhardt v. Super. Ct. ex rel. County of Maricopa, 77 P.3d 451 (Ariz. Ct. App. 2003), review denied, No. CV-
03-0422-PR, 2004 Ariz. LEXIS 62 (Ariz. May 25, 2004) (denying plaintiffs' due process and equal protection
claims without specifically discussing a sex discrimination theory), or in Morrison v. Sadler, 821 N.E.2d 15
(Ind. Ct. App. 2005) (denying plaintiffs' various claims under the Indiana Constitution without specifically dis-
cussing a sex discrimination theory). Some Justices, though not writing for court majorities, have accepted the
sex discrimination claims of same-sex couples. See infra text accompanying notes 76-82.

n55. Baker v. State, 744 A.2d 864 (Vt. 1999).

n56. Id. at 880 n.13.

n57. Id.

n58. 1d. (quoting Pers. Adm'r v. Feeney, 442 U.S. 256, 272 (1979)).
n59. Lewis v. Harris, 908 A.2d 196 (N.J. 2006).

n60. Goodridge v. Dep't of Pub. Health, 798 N.E.2d 941, 961 (Mass. 2003). The court noted that Article 1
of the Massachusetts Constitution specifically prohibits sex-based discrimination and states that since it resolves
the case using rational basis review, it need not decide whether "sexual orientation™ is a suspect classification.
Id. at 961 n.21. The fact that the footnote refers specifically to "sexual orientation" discrimination and not to sex
discrimination suggests that it may not have been considering the case as potentially raising sex discrimination
issues. Goodridge is, however, the only recent majority opinion other than Hawaii's Baehr opinion to refer fa-
vorably to sex discrimination arguments. Although the court did not adopt a sex discrimination argument in fa-
vor of the plaintiffs, the court highlighted the sex stereotypes apparent in Justice Cordy's dissenting opinion. Re-
jecting Justice Cordy's assertion that marriage is tied to the "'optimal' mother and father setting for child rear-
ing," id. at 965 n.28 (quoting id. at 983 (Cordy, J., dissenting)), the court explained that such an idea "hews per-
ilously close to the argument, long repudiated by the Legislature and the courts, that men and women are so in-
nately and fundamentally different that their respective ‘proper spheres' can be rigidly and universally deline-
ated.” 1d. at 965 n.28. In fact, the court noted that "legislative enactments and decisions of this court negate any
such stereotypical premises.” Id. The court did not address the "equal application" theory. Justice Cordy, how-
ever, relied in his dissent on an "equal application™ theory in rejecting a facial sex discrimination argument. See
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id. at 991-92 (Cordy, J., dissenting). Justice Greaney, concurring, relied explicitly on both facial and sex stereo-
type discrimination grounds. See infra text accompanying notes 80-81.

n61. 855 N.E.2d 1 (N.Y. 2006).

n62. Id. at 10.

n63. 138 P.3d 963 (Wash. 2006).

né4. 1d. at 988.

né>s. Id.

n66. In re Marriage Cases, 49 Cal. Rptr. 3d 675, 706 (Cal. Ct. App. 2006), rev'g 149 P.3d 737 (2006).

n67. As discussed below, Loving does have language that suggests that white supremacist objectives of the
anti-miscegenation statute were part of the basis for the Court's holding that it was unconstitutional. See infra
text accompanying notes 88-89. Earlier Supreme Court decisions, however, had rejected the "equal application”
argument without requiring a showing that the statutes at issue perpetuated racial hierarchies, see infra note 86,
and Loving is clear that notwithstanding the "equal application" of the anti-miscegenation statute, the mere use
of racial classifications was sufficient to trigger heightened scrutiny. See infra text accompanying note 87. Thus,
as described more fully below, reliance by some courts on Loving's white supremacy language to distinguish
Loving and thus to conclude that the sex-based classifications at issue in state marriage statutes do not require
heightened scrutiny is inappropriate.

n68. Hernandez v. Robles, 855 N.E.2d 1, 8 (N.Y. 2006).

n69. Id. at 11.

n70. In re Marriage Cases, 49 Cal. Rptr. 3d at 708.

n71. Id.; see also Andersen v. King County, 138 P.3d 963, 989 (Wash. 2006) (Finding Loving to be "not
analogous," the court noted that "men and women are treated identically under DOMA" and such equal applica-
tion is not undermined by any invidious sex discrimination.); Baker v. State, 744 A.2d 864, 880 n.13 (Vt. 1999)
(holding that "although the concurring and dissenting opinion invokes ... Loving, the reliance is misplaced" be-
cause the court found no invidious sex discrimination at issue to compare with the invidious race discrimination
at issue in Loving (citation omitted)).

n72. Andersen, 138 P.3d at 989.

n73. d.

n74. In re Marriage Cases, 49 Cal. Rptr. 3d at 709.

n75. 1d.

n76. Baker, 744 A.2d at 905 (Johnson, J., concurring in part, dissenting in part).

n77. 1d. at 906.

n78. Id.

n79. Id. at 909.

n80. Goodridge v. Dep't of Pub. Health, 798 N.E.2d 941, 971 (Mass. 2003) (Greaney, J., concurring).
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n81l. Id. at 973.
N82. Hernandez v. Robles, 855 N.E.2d 1, 29 (N.Y. 2006) (Kaye, C.J., dissenting).

n83. See, e.g., Koppelman, Romer v. Evans and Invidious Intent, supra note 32, at 129 ("The two stigmas--
sex-inappropriateness and homosexuality--are virtually interchangeable, and each is readily used as a metaphor
for the other."); Law, supra note 32, at 196 ("Homosexual relationships challenge the dichotomous concept of
gender. These relationships challenge the notion that social traits, such as dominance and nurturance, are natu-
rally linked to one sex or the other."); see also Jo Bennett, Same-Sex Sexual Harassment, 6 Law & Sexuality 1,
23 (1996); Mary Anne C. Case, Disaggregating Gender from Sex and Sexual Orientation: The Effeminate Man
in the Law and Feminist Jurisprudence, 105 Yale L.J. 1, 7 (1995); Deborah L. Rhode, Lesbians in the Law:
Symposium Issue: Sex-Based Discrimination: Common Legacies and Common Challenges, 5 S. Cal. Rev. L. &
Women's Stud. 11, 21 (1995).

n84. See, e.g., Andersen Brief of Amici Curiae, supra note 47, at 2-3 (*Men and women who fail to conform
to gender norms are often equated with homosexuals (regardless of their actual sexual orientation), and homo-
sexuals and gender-non-conforming individuals alike are stigmatized in ways that devalue the ‘female' and the
female's 'traditional’ role in the family. Because it hides behind these notions of what roles are ‘proper" in the
family--bolstering a system in which men are expected to conform to (dominant) 'masculine' ideals and women
to (subservient) ‘feminine' ideals--the denial of the right to marry to leshian and gay couples is a particularly in-
vidious form of gender-stereotype discrimination."); Law, supra note 32, at 197 (“Historical justifications for
condemnation of homosexuality are based on patriarchal cultural arrangements and value structures that are no
longer defensible.").

n85. 388 U.S. 1 (1967).

n86. In fact, Loving followed earlier Supreme Court decisions that had likewise rejected "equal application™
arguments and, significantly, had done so without requiring a showing that the challenged classification perpetu-
ated white supremacy. For example, in Shelley v. Kraemer, 334 U.S. 1 (1948), the Court held that judicial en-
forcement of racial covenants violated the Equal Protection Clause. The Court specifically rejected a claim that
there was no Equal Protection Clause violation because courts would enforce equally covenants against blacks
and covenants against whites on the grounds that "the rights created by the first section of the Fourteenth
Amendment are, by its terms, guaranteed to the individual.” Id. at 21-22. Likewise, in McLaughlin v. Florida,
379 U.S. 184 (1964), the Court struck down a statute that specifically criminalized cohabitation by an unmarried
white woman and black man or black woman and white man. While noting the "equal application™ of the statute,
the Court held that "judicial inquiry under the Equal Protection Clause ... does not end with a showing of equal
application among the members of the class defined by the legislation. The courts must reach and determine the
question whether the classifications drawn in a statute are reasonable in light of its purpose--in this case, whether
there is an arbitrary or invidious discrimination between those classes covered by Florida's cohabitation law and
those excluded." Id. at 191. Thus, the reliance by some courts on the "white supremacy" language in Loving to
distinguish the racial classifications in Loving from the sex classifications in the statutes implicated in the cur-
rent marriage cases is misplaced. Under Loving and contemporaneous Supreme Court decisions, the fact of sus-
pect classifications, even when purportedly "equally applied,” is sufficient to trigger heightened scrutiny. There-
fore, even though the marriage restrictions apply "equally" to women and men, they should be recognized as
sex-based classifications and should only be upheld upon a showing that the classifications meet the level of
heightened scrutiny applied to sex-based classifications under the specific state's law. Nonetheless, given the
emphasis that the Loving Court placed on the anti-miscegenation statute's perpetuation of racial hierarchies, it is
perhaps not surprising that contemporary courts have rejected the Loving analogy in the marriage cases without
a stronger showing that the statutes tend to perpetuate gender-based hierarchies or sex-based stereotypes. Thus,
without suggesting that the plaintiffs in such cases are incorrect to argue that Loving and other cases make clear
that "equal application™ of a discriminatory classification does not exempt a statute from heightened scrutiny, we
suggest in this Part that the Loving analogy will be more persuasive if the connection between the sex classifica-
tions at issue and the perpetuation of sex-based stereotypes is made more apparent.
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n87. Loving, 388 U.S. at 8-9.
n88. Id. at 11.

n89. Id. at 12 ("These statutes also deprive the Lovings of liberty without due process of law in violation of
the Due Process Clause of the Fourteenth Amendment. The freedom to marry has long been recognized as one
of the vital personal rights essential to the orderly pursuit of happiness by free men... . The freedom to marry, or
not marry, a person of another race resides with the individual and cannot be infringed by the State.").

n90. By contrast, the California Supreme Court's landmark decision in Perez v. Sharp, 198 P.2d 17 (Cal.
1948), the first state supreme court decision striking down a state miscegenation law on equal protection
grounds, emphasized the individual interests at stake in rejecting the equal application argument:

The decisive question ... is not whether different races, each considered as a group, are equally treated. The right
to marry is the right of individuals, not of racial groups. The equal protection clause [sic] of the United States
Constitution does not refer to rights of the Negro race, the Caucasian race, or any other race, but to the rights of
individuals.

Id. at 20. Loving, decided almost twenty years later, did not follow this model. More recent U.S. Supreme Court
cases have increasingly emphasized an individual interest in not being categorized on the basis of racial classifi-
cations as part of a move towards a formal anti-classification analysis rather than the more substantive anti-
subordination analysis. See infra text accompanying notes 99-100.

n91. See supra text accompanying notes 67-71. There is also a small yet significant body of academic litera-
ture that rejects same-sex couples' analogy to Loving. See, e.g., David Orgon Coolidge, Playing the Loving
Card: Same-Sex Marriage and the Politics of Analogy, 12 BYU J. Pub. L. 201 (1998); Richard F. Duncan, From
Loving to Romer: Homosexual Marriage and Moral Discernment, 12 BYU J. Pub. L. 239 (1998); Lynn D.
Wardle, A Critical Analysis of Constitutional Claims for Same-Sex Marriage, 1996 BYU L. Rev. 1 (1996). As
William Eskridge has explained, the sex discrimination argument for gay rights might at first glance appear un-
convincing partly because it seems to have a "transvestic quality, dressing up gay rights in sex equality garb."
William N. Eskridge, Jr., Multivocal Prejudices and Homo Equity, 74 Ind. L.J. 1085, 1110 (1999). Eskridge,
however, then discusses how "antihomosexual attitudes are connected with attitudes sequestering women in tra-
ditional gender roles." Id.

n92. Koppelman, The Miscegenation Analogy, supra note 32, at 158.
n93. See Catharine A. MacKinnon, The Road Not Taken, 65 Ohio St. L.J. 1081, 1085 (2004). Interestingly,
the four dissenting justices in the now-discredited Bowers v. Hardwick, 478 U.S. 186 (1986) decision, empha-

sized the relevance of Loving to consideration of an anti-sodomy statute. As Justice Blackmun explained, "the
parallel between Loving and this case is almost uncanny."” Bowers, 478 U.S. at 211 n.5 (Blackmun, J., dissent-

ing).
n94. MacKinnon, supra note 93, at 1085.
n95. Id. at 1085-86.
n96. Id. at 1086.
n97. Id. at 1087.

n9a. Id.
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n99. See, e.g., Michael C. Dorf, Equal Protection Incorporation, 88 Va. L. Rev. 951, 1009 (2002) ("Current
Supreme Court doctrine understands equal protection as an antidiscrimination principle rather than an antisubor-
dination principle.”); Neil Gotanda, A Critique of "Our Constitution is Color-Blind", 44 Stan. L. Rev. 1, 37
(1991) ("The modern Court has moved away from ... notions of race that recognize the diverging historical ex-
periences of Black and white Americans ... . In place of these concepts, the Court relies increasingly on the for-
mal-race concept of race, a vision of race as unconnected to the historical reality of Black oppression."). But see
Reva B. Siegel, Brown at Fifty: Equality Talk: Antisubordination and Anticlassification Values in Constitutional
Struggles over Brown, 117 Harv. L. Rev. 1470, 1538-44 (2004) (arguing that while often masked, antisubordina-
tion concerns remain a factor in modern equal protection jurisprudence, particularly in the diversity rationale for
affirmative action decisions); id. at 1473 n.10 (gathering other commentary suggesting antisubordination analy-
sis continues to play a role in modern equal protection decisions).

n100. It is on this basis that the U.S. Supreme Court has struck down race-based affirmative action plans as
evidence of so-called "reverse discrimination.” See, e.g., Richmond v. J.A. Croson Co., 488 U.S. 469 (1989)
(holding unconstitutional city's affirmative action plan for awarding municipal construction contracts); Adarand
Constructors, Inc. v. Pena, 515 U.S. 200 (1995) (holding that a federal affirmative action plan for awarding
highway contracts was subject to strict scrutiny, and remanding to determine whether the challenged program
satisfied this standard).

n101. Indeed, several of the most important sex discrimination cases decided by the Supreme Court, includ-
ing many of the groundbreaking cases brought by Ruth Bader Ginsburg when she was an attorney at the ACLU
Women's Rights Project, involved challenges to statutes that seemed to protect or privilege women but actually
reinforced traditional stereotypical gender roles. See, e.g., Frontiero v. Richardson, 411 U.S. 677 (1973) (chal-
lenge to military requirement that men but not women prove economic dependency to receive spousal benefits);
Weinberger v. Wiesenfeld, 420 U.S. 636 (1975) (challenge to Social Security Act provision that denied widowed
fathers benefits afforded to widowed mothers).

n102. See Mary Ann Case, "The Very Stereotype the Law Condemns™: Constitutional Sex Discrimination
Law as a Quest for Perfect Proxies, 85 Cornell L. Rev. 1447, 1449-50 (2000).

n103. 421 U.S. 7 (1975).

n104. Id. at 14-15.

n105. Califano v. Westcott, 443 U.S. 76, 89 (1979) (citations omitted).

n106. Miss. Univ. for Women v. Hogan, 458 U.S. 718, 724-25 (1982) (emphasis added).

n107. Id. at 726.

n108. The state had argued that the single-sex nature of the school was intended to compensate for discrimi-
nation against women. Id. Without foreclosing the possibility of potentially upholding gender-based classifica-
tions that "intentionally and directly assist[] members of the sex that is disproportionately burdened," id. at 728,
the Court rejected the claimed rationale in this case and emphasized that any such analysis had to probe the real
reasons for a classification and discounted the state's claim here on the ground that maintaining the school as
single-sex "tended to perpetuate the stereotyped view of nursing as an exclusively woman's job." Id. at 729.

n109. United States v. Virginia, 518 U.S. 515, 533 (1996).

n110. Id. at 542.

n11l. Id. at 533 (citing Loving v. Virginia, 388 U.S. 1 (1967)).

n112. Id. at 533-34. This language suggests a concern with antisubordination principles that is intertwined
with sex stereotype analysis. Id.; see also Nev. Dep't of Human Res. v. Hibbs, 538 U.S. 721, 731 (2003) ("The
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gender stereotype ... that women's family duties trump those of the workplace ... has historically produced dis-
crimination in the hiring and promotion of women.").

n113. See, e.g., Gubernat v. Deremer, 657 A.2d 856, 865 (N.J. 1995) (stating that “gender neutrality is evi-
dent in the laws as administered by the courts of New Jersey" (quoting K.K. v. G., 530 A.2d 361 (N.J. Super. Ct.
Ch. Div. 1987))); State v. Burch, 830 P.2d 357, 362 (Wash. 1992) ("The protection provided by the [Washing-
ton] ERA go beyond those of the equal protection guaranty under the federal constitution."); Kiore v. Metro Car
Wash, 707 P.2d 195, 202 (Cal. 1985) ("Classifications based on sex are considered 'suspect' for purposes of
equal protection analysis under the California Constitution.").

n114. Virginia, 518 U.S. at 516.

n115. The restrictive nature of the stereotypes at play is even clearer in many of the amicus briefs submitted
in support of limiting marriage to different-sex couples than in the judicial opinions. Significantly, the state de-
fendants in these cases often disavow the more extreme of the arguments put forth by amici; indeed, many must
because their states have formally adopted policies permitting same-sex couples to adopt or foster parent chil-
dren, making it difficult (at best) to argue that such couples necessarily are sub-optimal parents. Seg, e.g., Inre
Marriage Cases, 49 Cal. Rptr. 3d 675, 724 n.33 (Cal. Ct. App. 2006) (noting that the California Attorney Gen-
eral expressly disavowed arguments put forth by amici suggesting families headed by different-sex parents are
better for children as "contrary to California policy"). Nonetheless, the judges and justices deciding these cases
often rely on the sex stereotyped arguments made explicitly by amici in their briefs. See, e.g., Lewis v. Harris,
875 A.2d 259, 269 n.2 (N.J. Super. Ct. App. Div. 2005) (noting that although the New Jersey Attorney General
had disclaimed reliance upon promotion of procreation and creating the "optimal environment" for raising chil-
dren, the court considered them to be properly presented for consideration by the amicus briefing), overruled in
part by Lewis v. Harris, 908 A.2d 196 (N.J. 2006).

n116. See generally Appleton, supra note 16, at 110-16 (discussing a move toward gender-neutral rules in
family law on such issues as child custody, post-dissolution support, premarital contract enforcement, and age
requirements for marriage, as well as in anti-discrimination and employment law).

nll7. See, e.g., Baker v. State, 744 A.2d 864, 880 n.13 (Vt. 1999).
n118. Miss. Univ. for Women v. Hogan, 458 U.S. 718, 724-25 (1982).

n119. While we suggest focusing on the harm that perpetuation of gender stereotypes in the context of the
same-sex marriage debates causes to women (and potentially men) who seek to challenge traditional gender
roles, we understand that restrictive marriage statutes are more harmful to lesbians and gay men than they are to
women generally. Cf. Stein, supra note 16 (arguing that laws limiting gay and lesbian rights are primarily moti-
vated by homophobia and primarily harm gay men and lesbian women and that focusing on sexism and harm to
women misstates the primary harm). Of course, restrictive marriage statutes also harm bisexuals, who often are
excluded from any legal or political discussion of marriage rights. See Kenji Yoshino, The Epistemic Contract
of Bisexual Erasure, 52 Stan. L. Rev. 353 (2000).

n120. Cf. Romer v. Evans, 517 U.S. 620, 635 (1996) (concluding that state constitutional amendment pro-
hibiting protection from discrimination on the basis of sexual orientation failed to satisfy rational basis review
because the amendment "classifies homosexuals not to further a proper legislative end but to make them unequal
to everyone else"). We are not suggesting that when originally passed, different-sex requirements in marriage
statutes were intended primarily to foreclose marriage between individuals of the same sex. In fact, the sex-
specific classifications in marriage statutes were often linked to different roles or responsibilities (such as eco-
nomic support or child-rearing) within marriage or upon the dissolution of marriage. These sex-based distinc-
tions, however, have been systematically removed from marriage statutes because they relied on sex-based
stereotypes, such as a presumption that wives are financially dependent on their husbands or that mothers are
preferable to fathers as primary caretakers for children. See generally Appleton, supra note 16, at 110-16.
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nl21. See, e.g., Am. Psychol. Ass'n, APA Policy Statement: Resolution on Sexual Orientation, Parents, and
Children (2004) ("Research has shown that adjustment, development, and psychological well-being of children
is unrelated to parental sexual orientation and that the children of lesbian and gay parents are as likely as those
of heterosexual parents to flourish.”); E.C. Perrin & Comm. on Psychol. Aspects of Child & Family Health,
Technical Report: Coparent or Second-Parent Adoption by Same-Sex Parents, 109 Pediatrics 341, 341 (2002)
("Children who grow up with 1 or 2 gay and/or lesbian parents fare as well in emotional, cognitive, social, and
sexual functioning as do children whose parents are heterosexual."); Judith Stacey & Timothy J. Biblarz, (How)
Does the Sexual Orientation of Parents Matter?, 66 Am. Soc. Rev. 159, 176 (2001) ("Every relevant study to
date shows that parental sexual orientation per se has no measurable effect on the quality of parent-child rela-
tionships or on children's mental health or social adjustment.").

n122. An argument that children are ideally raised by "a" mother and "a" father is distinct from the argu-

ment (also often put forward in the same-sex marriage jurisprudence, and often intertwined with a discussion of
male and female role models, as well as the "responsible procreation” arguments discussed infra text accompa-
nying notes 149-162) that children are ideally raised by their biological parents. Although the latter by definition
requires that a child is raised by a specific mother and a specific father, the former raises greater sex discrimina-
tion concerns by ascribing the significant benefit to children as relating to the parental figure's gender, not to a
genetic connection. An article cited positively by both the Morrison and Standhardt courts helps make this dis-
tinction clear. In "Multiply and Replenish": Considering Same-Sex Marriage in Light of State Interests in Mari-
tal Procreation, Lynn Wardle argues against legalizing same-sex marriage on the grounds that it would weaken
the nexus between procreation and parenting, stating, more broadly:

On the basis of what we know about the tremendous disadvantages of children who grow up without both a
mom and dad in the home, it would not be wise public policy to encourage the deliberate procreation of inten-
tionally semi-orphaned, parentally deprived children. To endorse and thus encourage the rearing of children in
an environment in which there is the deliberate rejection of not 'just' the other procreative parent, but all parents
of that gender, does not seem very wise or prudent. The potential for increased social disorder if same-sex mar-
riage is legalized is profound.

Lynn D. Wardle, "Multiply and Replenish™: Considering Same-Sex Marriage in Light of State Interests in Mari-
tal Procreation, 24 Harv. J.L. & Pub. Pol'y 771, 798 (2001) (emphasis added).

n123. Hernandez v. Robles, 855 N.E.2d 1, 8 (N.Y. 2006).

ni24.1d. at 7.

n125. See supra text accompanying notes 63-65, 72-73.

n126. Andersen v. King County, 138 P.3d 963, 983 (Wash. 2006).

n127. Id. at 1005-06 (Johnson, J., concurring in judgment).

n128. See supra text accompanying note 60.

n129. Goodridge v. Dep't of Pub. Health, 798 N.E.2d 941, 999-1000 (Mass. 2003) (Cordy, J., dissenting).

n130. Lewis v. Harris, 875 A.2d 259, 269 (N.J. App. Div. 2005), overruled in part by Lewis v. Harris, 908
A.2d 196 (N.J. 2006).

n131. See, e.g., Brief of Amicus Curiae American Center for Law & Justice Northeast, Inc. at 23-25, In re
Marriage Cases, 49 Cal. Rptr. 3d 675 (Cal. Ct. App. 2006) (Nos. A110651, A110652); Brief of Amici Curiae
The Church of Jesus Christ of Latter-Day Saints et al. at 9, In re Marriage Cases, 49 Cal. Rptr. 3d 675 (Cal. Ct.
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App. 2006) (No. A110449); Brief of Amici Curiae Monmouth Plastics, Corp. and John M. Bonforte Sr. at 29-32,
Lewis v. Harris, 908 A.2d 196 (N.J. 2006) (No. 58,389).

n132. Brief of Amicus Curiae American Center for Law & Justice Northeast, Inc., supra note 131, at 23.
n133. Id. at 25.
n134. Id. at 24 (quoting David Popenoe, Life Without Father 144, 146 (1996)).

n135. Id. (quoting David Blankenhorn, Fatherless America: Confronting Our Most Urgent Social Problem
219 (1995)).

nl136. See, e.g., Price Waterhouse v. Hopkins, 490 U.S. 228, 251 (1989) (In holding that sex stereotypes in
employment context can state claim of sex discrimination under Title V11, the Court explained that "an employer
who objects to aggressiveness in women but whose positions require this trait places women in an intolerable
and impermissible catch 22: out of a job if they behave aggressively and out of a job if they do not."). Ironically,
the influential conservative organization Focus on the Family uses the fact that women historically have had less
access to the labor market as a justification for opposing marriage for same-sex couples, arguing that children,
"especially boys," need "fathers" to help connect them to the labor market. See Glenn T. Stanton, Why Children
Need Father-Love and Mother-Love, Part 2, available at http://www.family.org/social issues/A000000635.cfm
(last visited May 27, 2007) ("Fathers help connect their children, [sic] (especially boys) to job markets as they
enter adulthood. This is because fathers, more than mothers, are likely to have the kinds of diverse community
connections needed to help young adults get their first jobs. They are also more likely [sic] have the motivation
to make sure their children make these connections."). Echoing the kind of arguments found in the amici curiae
briefs, Stanton also contends that children need parents of different genders based on such platitudes as "fathers
do 'man things' and women do 'lady things,™ id.; "fathers push limits; mothers encourage security,” Glenn T.
Stanton, Why Children Need Father-Love and Mother-Love, Part 1,
http://ww.family.org/socialissues/A000001142.cfm (last visited May 27, 2007) ("children need mom's softness
as well as dad's roughhousing™).

n137. In fact, as noted supra note 60, the Goodridge majority rejected Justice Cordy's reliance on marriage
as promoting the "optimal' mother and father setting for child rearing," by specifically noting that it "hews per-
ilously close to the argument, long repudiated by the Legislature and the courts, that men and women are so in-
nately and fundamentally different that their respective 'proper spheres' can be rigidly and universally deline-
ated.” Goodridge v. Dep't of Pub. Health, 798 N.E.2d 941, 965 n.28 (Mass. 2003).

n138. Lewis v. Harris, 875 A.2d 259, 276-77 (N.J. Super. Ct. App. Div. 2005) (Parrillo, J., concurring),
modified in part, 908 A.2d 196 (N.J. 2006). For a discussion and critique of the United States Supreme Court's
reliance on "real differences" based on sex, see David B. Cruz, Disestablishing Sex and Gender, 90 Cal. L. Rev.
997, 1002-03 (2002).

n139. Id. at 277 (citing Monte Neil Stewart, Judicial Redefinition of Marriage, 21 Can. J. Fam. L. 11, 80
(2004)).

n140. Id. at 276.

n141. Id. at 277. For a discussion of non-judicial appeals to the "specialness" of heterosexual marriage, see
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