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least some of their colleagues, the Committee found that a substantial number of respondents

expressed a fear that visibility would hurt them within their places of employment and in the

profession. That so many respondents expressed such fears is of particular significance because

many of the respondents to our survey are more likely to be open about their sexual orientation,

given their likely association with lesbian and gay legal organizations.

C. Promulgation and Enforcement of Anti-Bias Policies

While most respondents said that their employers had adopted policies barring sexual

orientation discrimination, the vast majority had failed to establish grievance mechanisms or to

educate their employees about these policies. Regardless of an employer's good faith in

adopting such policies, absent concrete v~hicles for their implementation, the policies are

ineffective. Additionally, the success of such policies and procedures depends largely upon the

extent to which they receive visible and vocal support from the top levels of the organization.

Employers' failure to establish serious policies with meaningful enforcement mechanisms

prompts employees to be reluctant to voice complaints of discrimination. Without management­

led institutionalized enforcement, discipline and educational mechanisms to redress claims of

homophobia or heterosexist bias, the anti-discrimination policies lose their force and eventually

their legitimacy. In such an environment, gay and lesbian employees will not only be

discouraged from airing their bias claims, but will be disinclined even to reveal their sexual

orientation to their co-workers. And to the extent that individuals do not identify themselves as

gay or lesbian, employers and co-workers will be less inclined to recognize the existence of
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problems of homophobic bias. In such an environment, the gay or lesbian employees may

internalize the homophobia of the work place, blaming themselves for the discrimination that

they are experiencing.

Some survey respondents felt that despite existing protection against sexual orientation

discrimination in the work place, in reality they had no recourse for vindication of those rights.

Others displayed a tendency to minimize the offensive conduct they had experienced, through

denial, acceptance, or development of some other coping mechanism, rather than confrontation·

or assertion of their rights. A majority (62 %) of respondents stated that they were not aware

that any incidents of homophobic bias had ever been reported to management at their firm.

While some had reported incidents that resulted in an investigation and invocation of either

formal or informal disciplinary procedures against the offending party, in a substantial

percentage of reported cases management took no action at all.

Survey responses suggested that most respondents are willing to be more assertive of.
their colleagues' rights than of their own. It appears that many lesbians and gay men are

reluctant to come forward on their own behalf with claims of discrimination, perhaps because

of fears of retaliation. Such fears are not without foundation, according to survey participants,

as the response of management to such claims has often not been supportive. Expectations of

real relief are so diminished that some decide they must either tolerate the offensive behavior

or find other employment. Very rarely are employees given the message that they are

encouraged (or even entitled) to make complaints. The failure to extend essential benefits
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programs to lesbian and gay attorneys may also contribute to chilling the expression of these

complaints. In any case, the lack of such benefits for families of lesbian and gay employees

imparts a message that those employees are less valuable to the organization than their

heterosexual counterparts.

So long as legal employers do not take affirmative steps to assure that their lesbian and

gay employees do not continue to experience the effects of blatant or subtle discrimination, they

will continue to lose the loyalty and productive contributions of those employees from their

organization.

IX. RECOMMENDATIONS29

A. Employers Must Be Committed to Equality
and Diversity in the Work Place

Legal employers should make a commitment to the equal recruitment, hiring, retention,

advancement and compensation of gay and lesbi~ employees. This includes maintaining an

atmosphere of respect for diversity. Employers should demonstrate their commitment through:

the equal treatment of gays and lesbians in the hiring process and in the work place; the

development, publication and implementation of work place anti-discrimination policies; the

provision of education and sensitivity training; and the equal inclusion of the employee's

domestic partner and children in employee benefits policies and in work place-related events.

29 The Committee wishes to acknowledge a report by The Bar Association of San Francisco's
Committee on Lesbian and Gay Issues, Recommendations to Eliminate Barriers to the Equal
Advancement ofLesbians and Gay Men in the Legal Profession (1990), which has assisted the
Special Committee in the framing of its recommendations.
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B. Employers Should Implement Anti-Discrimination
and Equal Employment Opportunity Policies

Employers should develop, implement, and publicize the work place's commitment to

a policy of equal opportunity in employment. These policies should specifically prohibit

discrimination, including harassment, on the basis of sexual orientation and marital status.

Moreover, such policies should be enforced with appropriately sensitive investigative and

disciplinary mechanisms.

C. Employers Should Provide Comparable Benefits to All Employees

In order to provide gay men and lesbians with compensation comparable to that which

heterosexuals receive, employers should make every effort to extend all of their employee

benefits on a comparable basis to all employees, regardless of sexual orientation. Extending

comparable benefits demonstrates that an employer values gay and lesbian employees and their

families equally. 30

1. Accordingly, employers should make every effort to offer health benefits to the

domestic partners of lesbian and gay employees on the same basis as spouses. Children of

lesbian and gay couples should also be eligible for coverage on the same basis as the children

of married employees. Many employers are now self-insured and have greater flexibility to

achieve this result. If an employer who is not self-insured cannot obtain coverage of domestic

Some employee benefit consultants are now providing the service of assisting employers to set
up domestic partnership plans. See, e.g., Segal Executive Letter, vol. 17, Nos. 1 and 2
(1993); (benefits consultant company newsletter on domestic partnership benefits).
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partners through the group coverage plan, it can pay the premium for outside individual

insurance for domestic partners, although this usually is more costly, offers more limited

coverage, and excludes some pre-existing conditions. Since the value of this benefit is a taxable

employee benefit under ERISA, it is considered taxable income to the employee. Therefore, the

employer might also consider paying to the employee the dollar amount equal, after taxes, to

the income tax liability for the benefit in order to achieve comparability of compensation for all

employees. Employers should seek the advice of tax counsel in promulgating their policies in

this area.

2. Sick and bereavement leave policies should be provided for domestic partners and

their families on an equal basis to married couples and their families.

3. Employers should also ensure that all parenting leave policies and part-time policies

are gender-neutral and are not dependent on the biological relationship between the parent and

the child. This will ensure that the families of lesbian and gay employees, which may include

children born or legally adopted by, or related to the employee's partner, are treated in the same

manner as are the families of heterosexual employees.

4. Employers should also consider undertaking appropriate advocacy to achieve

regulatory change in areas such as insurance regulation, or tax treatment of benefits, where

government policy may inhibit equal treatment of lesbian and gay employees.
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D. Employers Should Employ Greater Sensitivity
in the Hiring Process

Employers should try to ensure that at least one lesbian or gay employee participates in

the hiring process, or serves as a contact person for gay and lesbian applicants. Active

participation of openly lesbian and gay members in the recruitment and hiring process will often

change the dynamics of the process, educating and sensitizing the others, confronting and

challenging overt or subtle bias on the part of colleagues when necessary, and causing the

process as a whole to be more objective and fair in deliberations and decisions. In addition,

visibility of gay men and lesbians in the hiring process will send a positive message to gay and

lesbian applicants.

. Training for interviewers should include identification of inappropriate areas of inquiry,

such as the candidate's sexual orientation (unless volunteered), marital status or family plans.

E. Employers Should Provide Training on Work Place Related Issues
Affecting Gays and Lesbians

Employers should take affirmative steps throughout the work place to educate employees

about the existence of anti-discrimination and equal employment opportunity policies and the

reasons for their implementation, and to promote greater sensitivity to the issues affecting gay

men and lesbians as well as minorities, women and individuals with disabilities in the legal

profession.
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F. Employers Should Eliminate Discriminatory Aspects
of Work Place Conditions and Practices

The employer should scrutinize its work place environment to ensure that gay and lesbian

employees are encouraged to participate fully in th~ work place and related functions, thereby

ensuring that gay men and lesbians are given the opportunity to advance their professional

careers on an equal footing with heterosexual employees:

1. Employers should establish a policy that invitations to office functions and other

employer-sponsored events use neutral designations such as "guest" rather than "spouse."

2. If an employer has an internal newsletter, it should periodically include items of

particular interest to lesbian and gay employees, including family events such as the births of

children, if included for heterosexual employees. Internal newsletters may also be used to help

educate heterosexual employees about issues affecting lesbians and gay men. Newsletters should

also report the achievements of those who work within the lesbian and gay community.

3. Employers should foster opportunities for gay and lesbian employees to support each

other in the work environment, e.g., an employer might sponsor a periodic luncheon for lesbian

and gay employees or recognize Gay and Lesbian Pride Week in June, or encourage and assist

lesbian and gay employees to participate in the Lesbian and Gay Law Association's activities.

4. Employers should authorize and recognize pro bono work on lesbian and gay legal

issues on the same basis as other pro bono projects approved by the employer.
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CONCLUSION

There are many benefits for employers and employees in implementing the preceding

recommendations. Policies that discourage discriminatory behavior are of immeasurable value

to both employers and employees. Not only do such policies encourage an atmosphere of

dignity in the work place, they also encourage lesbian and gay visibility which will in tum dispel

negative perceptions of lesbians and gay men.31

Openly gay or lesbian attorneys can also provide mentoring to other lesbian and gay

attorneys and legal workers. The sharing of their expertise with less experienced colleagues will

stimulate better performance among newer employees. Without the additional pressure of having

to conceal their sexual orientation, lesbian and gay employees will be free to be more productive

and committed to their employer. Similarly, openly gay and lesbian attorneys would be more

likely to pursue pro bono interests within the lesbian and gay community. This would benefit

both the community and the employer, as such employees will acquire and share experiences and

skills in such work, as employees generally do when performing any pro bono work.

Other benefits that can be anticipated through the implementation of these recommenda-

tions include an increased pool of prospective qualified employees for employers, a better

atmosphere for lesbian and gay attorneys to develop important and lucrative relationships and

thereby enhance their "rainmaking" abilities, increased productivity, and better worker retention

and loyalty.

31 The Special Committee will act as a resource to any legal employers who are considering
implementing the preceding recommendations.
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Finally, the implementation of these recommendations will signal a true commitment to

diversity and equality in the work place.
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APPENDIX

The Association of the Bar of the City of New York
Special Committee on Lesbians and Gay Men in the Legal Profession

SURVEY ON EMPLOYMENT POLICIES AND PRACTICES

Please circle the appropriate letter.

Number Percentage

BACKGROUND INFORMATION

1. Are you:

a) Male 151 65.94%
b) Female 78 34.06%
c) Not Answered 0 0.0%

2. How do you define your sexual orientation or sexual preference?

a) Gay 147 64.19%
b) Lesbian 69 30.13%
c) Bisexual 7 3.06%
d) Heterosexual 6 2.62%
e) Not Answered 0 0.0%

3. How old are you:

a) under 30 years old 39 17.03%
b) 30-40 years old 145 63.32%
c) 41-50 years old 38 16.59%
d) 51-60 years old 7 3.06%
e) Over 60 years old 0 0.0%
f) Not Answered 0 0.0%
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4. Are you:

a) White 212 95.58%
b) African-American 7 3.06%
c) Latino/a 5 2.18%
d) Asian 0 0.0%
e) Other 3 1.31 %
t) Not Answered 2 .87%

5. Where do you work:

a) Firm 114 49.78%
b) Governmental agency 25 10.92%
c) Public interest/nonprofit 35 15.28%
d) Corporate in-house 17 7.42%
e) Court system 4 1.75%
t) Law school 15 6.55%
g) Other 18 7.86%
h) Not answered 1 0.44%

6. How many attorneys work in your workplace?

a) 1-10 71 31.00%
b) 11-50 55 24.02%
c) 51-100 29 12.66%
d) 101-200 14 6.11 %
e) Over 200 59 25.76%
t) Not answered 1 0.44%

7. Are you a:

a) Stafr attorney/associate 114 49.78%
b) Partner 25 10.92%
c) Director of organization,

agency, office 4 1.75%
d) Supervisory attorney 19 8.30%
e) Support staff 14 6.11 %
t) Self-employed 18 7.86%
g) Other 32 13.97%
h) Not answered 3 1.31 %
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8. How long have you worked in the legal profession?

a)
b)
c)
d)
e)
t)

0-2 years
3-5
6-10
11-20
Over 20 years
Not answered

34
57
72
57

8
1

14.85%
24.89%
31.44%
24.89%

3.49%
0.44%

YOUR CURRENT WORKPLACE'S HIRING AND RECRUITMENT PROCESS

9. Was there anything listed on your resume from which someone could conclude your
sexual orientation or sexual preference e.g., work for gay and lesbian social or political
organizations, membership in gay and lesbian bar association?

a)
b)
c)
d)

Yes
No
Indirectly
Not answered

50
159

9
11

21.83%
69.43%

3.93%
4.80%

10. At any time during the hiring process, did an interviewer or employer's representative
ever make statements or pursue lines of inquiry which had or could have had the effect
of excluding gay and lesbian applicants?

a)
b)
c)

Yes
No
Not answered

,11
201

17

4.80%
87.77%
7.42%

11. At any time during the hiring process, did an interviewer or employer's representative
ever make statements or pursue lines of inquiry which had or could have had the effect
of including gay and lesbian applicants?

a)
b)
c)

Yes
No
Not answered

33
175
21

14.41 %
76.42%

9.17%
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12. Are you aware of any effort on your employer'S part actively to recruit lesbian or gay
attorneys?

a)
b)
c)
d)

Yes
No
Don't Know
Not answered

34
166

12
17

14.85%
72.49%
5.24%
7.42%

VISmILITY IN mE WORKPLACE

13. Who is aware of your sexual orientation or sexual preference at your job?

a) Most people 134 58.52%
b) A limited number of people 70 30.57%
c) No one 11 4.80%
d) Don't know 8 3.49%
e) Not answered 6 2.62%

14. If you are not open about your sexual orientation or sexual preference, what best
describes your reasons for not being so (circle all applicable):

a) Fear of adverse
professional consequences 58 25.33%

b) Fear of negative personal
reactions ~6 20.09%

c) Prefer not to share inform-
ation about personal life 57 24.89%

d) Other 10 4.37%

15. If you are aware of negative attitudes or discriminatory treatment regarding sexual
orientation or sexual preference, does it relate to (circle all applicable):

a) Hiring 24 10.48%
b) Promotions 33 14.41 %
c) Assignments 25 10.92%
d) Evaluations 21 9.17%
e) Other 48 20.96%
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16. Are you aware of discriminatory attitudes or treatment from clients or others who work
with your office regarding gay and lesbian attorneys or lesbians and gays generally?

a)
b)
c)

Yes
No
Not answered

80
135

14

34.93%
58.95%

6.11 %

17. Are you aware of discriminatory attitudes or treatment from judges regarding gay and
lesbian attorneys or lesbians and gays generally?

a)
b)
c)

Yes
No
Not answered

35
161
33

15.28%
70.31 %
14.41 %

18. Are you aware of discriminatory attitudes or treatment from court personnel regarding
gay and lesbian attorneys or lesbians and gays generally?

a)
b)
c)

Yes
No
Not answered

39
160
30

17.03%
69.87%
13.10%

19. If you were ever discriminated against at your firm on the basis of sexual orientation or
sexual preference, what did you do? (circle all applicable)

a) Report it to a superior 20 8.73%
b) Speak to a co-worker 22 9.61%
c) Speak to someone outside

the workplace 21 9.17%
d) Take no action 12 5.24%
e) Quit 7 3.06%
f) Other 11 4.80%
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20. What would you do if a co-worker was the subject of anti-gay or lesbian discrimination
in the w<:>rk-place? (circle all applicable)

a) Report it to a superior 138 60.26%
b) Speak to a co-worker 121 52.84%
c) Speak to someone outside

the workplace 82 35.81 %
d) Take no action 5 2.18%
e) Quit 7 3.06%
f) Other 43 18.78%

21. How has the management responded to reported incidents of discriminatory remarks or
treatment of lesbians and gays? (circle all applicable) .

a) Formal investigation and/
or discipline 8 3.49%

b) Informal investigation
and/or warning 25 10.92%

c) No action 16 6.99%
d) Not aware of any incidents 142 62.01 %
e) Other 8 3.49%

22. Have you ever been asked by anyone in the workplace to conceal your sexual orientation
or sexual preference from co-workers?

a)
b)
c)

Yes
No
Not answered

23
191

15

10.04%
83.41 %

6.55%

23. Do you fee that the office dress code or conventions e.g., earrings, jewelry, accessories,
dresses or skirts only, if any, inhibit your freedom to express your gay or lesbian
identity?

a)
b)
c)

Yes
No
Not answered

22
182
25

9.61%
79.48%
10.92%
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24. Have you felt welcome to invite your lover or domestic partner to office events open to
spouses or opposite sex partners?

a)
b)
c)

Yes
No
Not answered

115
77
37

50.22%
33.62%
16.16%

25. Do you feel comfortable displaying photographs of your lover or domestic partner in
your office?

a)
b)
c)

Yes
No
Not answered

115
85
29

50.22%
37.12%
12.66%

26. Do you feel comfortable displaying posters or other indicia of involvement in gay and
lesbian issues or organizations in your office?

a) Yes 98 42.79%
b) No 116 50.66%
c) Not answered 15 6.55%

27. Are you aware of other gays and/or lesbians at your job?

a) Yes 189 82.53%
b) No 35 15.28%
c) Not answered 5 2.18%

28. If yes, are they:

a) Partners 66 28.82%
b) Directors of organization,

agency, office 25 10.92%
c) Middle management 55 24.02%
d) Associates/staff attorneys 130 56.77%
e) Support staff member 112 48.91 %
t) Other 32 13.97%



57

29. Do you believe that your sexual orientation or sexual preference affects your ability to
succeed in your profession in any respect?

... \

a)
b)
c)

Yes
No
Not answered

124
87
18

54.15%
37.99%
7.86%

30. Do you believe that any discrimination that you have experienced is compounded by
other factors, e.g. race, gender, HIV-status?

a)
b)
c)

Yes
No
Not answered

57
115
57

24.89%
50.22%
24.89%

31. Do you believe that your ~exual orientation or sexual preference affects your relationship
with clients in any respect?

a)' Yes
b) No
c) Not answered

EMPLOYMENT POLICIES

80
121
28

34.93%
52.84%
12.23%

32. Does your workplace include explicit prohibition in its formal policies and procedures
of discrimination based on the following categories (circle all applicable):

a)
b)
c)

d)
e)
t)
g)
h)
i)

Race
Sex
Sexual orientation or
sexual preference
Marital status
Religion
Creed
Color
Disability
HIV-status

155
153

119
112
146
126
138
119
39

67.69%
66.81 %

51.97%
48.91 %
63.76%
55.02%
60.26%
51.97%
17.03%
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33. Does your workplace conduct educational training programs and/or provide employees
with written guidelines to educate all employees about sexual orientation or sexual
preference issues, including HIV-related issues?

a) Yes 37 16.16%
b) No 150 65.50%
c) Has been proposed 9 3.93%
d) Don't know 15 6.55%
e) Not answered 18 7.86%

34. Does your workplace have a formal grievance and disciplinary policy which includes
responding to and redressing incidents of anti-lesbian and gay bias?

a) Yes 55 24.02%
b) No 106 46.29%
c) Has been proposed 5 2.18%
d) Don't know 45 19.65%
e) Not answered 18 7.86%

35. If your workplace provides health care benefits to spouses, does your workplace provide
health benefits to the domestic partners of lesbian and gay employees and to the children
of the domestic partner?

a) Yes 6 2.62%
b) No 156 68.12%
c) Has been proposed 25 10.92%
d) Don't know 19 8.30%
e) Not answered 23 10.04%

36. Does your workplace extend bereavement leave to the domestic partners of lesbian and
gay employees and to the children of the domestic partners?

a)
b)
c)
d)

Yes
No
Has been proposed
Don't know

63
66
7

66

27.51 %
28.82%

3.06%
28.82%
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37. Are your workplace's parental leave policies and part-time policies accommodating
parenting gender-neutral?

a) Yes 93 40.61 %
b) No 39 17.03%
c) Has been proposed 3 1.31 %
d) Don't knoW' 73 31.88%
e) Not answered 21 9.17%

38. Are your workplace's parental leave policies and part-time policies accommodating
parenting dependent on the biological relationship between the parent and the child?

a) Yes 26 11.35%
b) No 74 32.31 %
c) Has been proposed 1 0.44%
d) Don't know 106 46.29%
e) Not answered 22 9.61%

39. Are your workplace's policies regardjng relocation benefits or other employee assistance
programs which extend benefits to employees and their families (such as drug and alcohol
counseling) extended to include domestic partners and non-biological children?

a) Yes 8 3.49%
b) No 84 36.68%
c) Has been proposed 4 1.75%
d) Don't know 92 40.17%
e) Not answered 41 17.90%
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40. Does your workplace support civic and charitable activities of concern to gay and lesbian
employees (such as work with GMHC, Lambda Legal Defense), including pro bono
work?

a) Yes, extensively 51 22.27%
b) Yes, to a certain degree 93 40.61 %
c) No, not at all 22 9.61%
d) No 28 12.23%
e) Don't know 22 9.61%
t) Not answered 13 5.68%

41. Has your workplace adopted express goals and timetables for the hiring and promotion
of gays and lesbians?

a) Yes 5 2.18%
b) No 172 75.11 %
c) Has been proposed 4 1.75%
d) Don't know 29 12.66%
e) Not answered 19 8.30%

PRIOR WORKPLACE EXPERIENCE WITIIIN mE PAST FIVE YEARS IN NYC

42. Did you experience any discriminatory treatment in a prior workplace within the last five
years as a result of being identified as gay or lesbian or perceived to be gay or lesbian?

a)
b)
c)

Yes
No
Not answered

33
137
59

14.41 %
59.83%
25.76%

43. Were you aware of negative attitudes or discriminatory treatment of gay and lesbian
attorneys or gays and lesbians generally within your workplace within the past five years?

a)
b)
c)

Yes
No
Not answered

74
94
61

32.31 %
41.05%
26.64%


